
(18) which are covered skilled nursing facility services described in section 1395yy(e)(2)(A)(i) of this title
and which are furnished to an individual who is a resident of a skilled nursing facility during a period in
which the resident is provided covered post-hospital extended care services (or, for services described in
section 1395x(s)(2)(D) of this title, which are furnished to such an individual without regard to such peri-
od), by an entity other than the skilled nursing facility, unless the services are furnished under arrangements
(as defined in section 1395x(w)(1) of this title) with the entity made by the skilled nursing facility;

(19) which are for items or services which are furnished pursuant to a private contract described in section
1395a(b) of this title;

(20) in the case of outpatient occupational therapy services or outpatient physical therapy services furnished
as an incident to a physician's professional services (as described in section 1395x(s)(2)(A) of this title), that
do not meet the standards and conditions (other than any licensing requirement specified by the Secretary)
under the second sentence of section 1395x(p) of this title (or under such sentence through the operation of
section 1395x(g) of this title) as such standards and conditions would apply to such therapy services if fur-
nished by a therapist;

(21) where such expenses are for home health services (including medical supplies described in section
1395x(m)(5) of this title, but excluding durable medical equipment to the extent provided for in such sec-
tion) furnished to an individual who is under a plan of care of the home health agency if the claim for pay-
ment for such services is not submitted by the agency; or

(22) subject to subsection (h), for which a claim is submitted other than in an electronic form specified by
the Secretary.

Paragraph (7) shall not apply to Federally qualified health center services described in section 1395x(aa)(3)(B)
of this title.

In making a national coverage determination (as defined in paragraph (1)(B) of section 1395ff(f) of this title) the
Secretary shall ensure consistent with subsection (l) of this section that the public is afforded notice and oppor-
tunity to comment prior to implementation by the Secretary of the determination; meetings of advisory commit-
tees with respect to the determination are made on the record; in making the determination, the Secretary has
considered applicable information (including clinical experience and medical, technical, and scientific evidence)
with respect to the subject matter of the determination; and in the determination, provide a clear statement of the
basis for the determination (including responses to comments received from the public), the assumptions under-
lying that basis, and make available to the public the data (other than proprietary data) considered in making the
determination.

(b) Medicare as secondary payer

(1) Requirements of group health plans

(A) Working aged under group health plans

(i) In general

(i) In general

A group health plan--
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(I) may not take into account that an individual (or the individual's spouse) who is covered under the plan
by virtue of the individual's current employment status with an employer is entitled to benefits under this
subchapter under section 426(a) of this title, and

(II) shall provide that any individual age 65 or older (and the spouse age 65 or older of any individual) who
has current employment status with an employer shall be entitled to the same benefits under the plan under
the same conditions as any such individual (or spouse) under age 65.

(ii) Exclusion of group health plan of a small employer

(ii) Exclusion of group health plan of a small employer

Clause (i) shall not apply to a group health plan unless the plan is a plan of, or contributed to by, an employer
that has 20 or more employees for each working day in each of 20 or more calendar weeks in the current calen-
dar year or the preceding calendar year.

(iii) Exception for small employers in multiemployer or multiple employer group health plans

(iii) Exception for small employers in multiemployer or multiple employer group health plans

Clause (i) also shall not apply with respect to individuals enrolled in a multiemployer or multiple employer
group health plan if the coverage of the individuals under the plan is by virtue of current employment status with
an employer that does not have 20 or more individuals in current employment status for each working day in
each of 20 or more calendar weeks in the current calendar year and the preceding calendar year; except that the
exception provided in this clause shall only apply if the plan elects treatment under this clause.

(iv) Exception for individuals with end stage renal disease

(iv) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(v) “Group health plan” defined

(v) “Group health plan” defined

In this subparagraph, and subparagraph (C), the term “group health plan” has the meaning given such term in
section 5000(b)(1) of the Internal Revenue Code of 1986, without regard to section 5000(d) of Title 26.

(A) Working aged under group health plans

(i) In general

(i) In general

A group health plan--

(I) may not take into account that an individual (or the individual's spouse) who is covered under the plan
by virtue of the individual's current employment status with an employer is entitled to benefits under this
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subchapter under section 426(a) of this title, and

(II) shall provide that any individual age 65 or older (and the spouse age 65 or older of any individual) who
has current employment status with an employer shall be entitled to the same benefits under the plan under
the same conditions as any such individual (or spouse) under age 65.

(ii) Exclusion of group health plan of a small employer

(ii) Exclusion of group health plan of a small employer

Clause (i) shall not apply to a group health plan unless the plan is a plan of, or contributed to by, an employer
that has 20 or more employees for each working day in each of 20 or more calendar weeks in the current calen-
dar year or the preceding calendar year.

(iii) Exception for small employers in multiemployer or multiple employer group health plans

(iii) Exception for small employers in multiemployer or multiple employer group health plans

Clause (i) also shall not apply with respect to individuals enrolled in a multiemployer or multiple employer
group health plan if the coverage of the individuals under the plan is by virtue of current employment status with
an employer that does not have 20 or more individuals in current employment status for each working day in
each of 20 or more calendar weeks in the current calendar year and the preceding calendar year; except that the
exception provided in this clause shall only apply if the plan elects treatment under this clause.

(iv) Exception for individuals with end stage renal disease

(iv) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(v) “Group health plan” defined

(v) “Group health plan” defined

In this subparagraph, and subparagraph (C), the term “group health plan” has the meaning given such term in
section 5000(b)(1) of the Internal Revenue Code of 1986, without regard to section 5000(d) of Title 26.

(B) Disabled individuals in large group health plans

(i) In general

(i) In general

A large group health plan (as defined in clause (iii)) may not take into account that an individual (or a member
of the individual's family) who is covered under the plan by virtue of the individual's current employment status
with an employer is entitled to benefits under this subchapter under section 426(b) of this title.

(ii) Exception for individuals with end stage renal disease
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(ii) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(iii) “Large group health plan” defined

(iii) “Large group health plan” defined

In this subparagraph, the term “large group health plan” has the meaning given such term in section 5000(b)(2)
of Title 26, without regard to section 5000(d) of Title 26.

(B) Disabled individuals in large group health plans

(i) In general

(i) In general

A large group health plan (as defined in clause (iii)) may not take into account that an individual (or a member
of the individual's family) who is covered under the plan by virtue of the individual's current employment status
with an employer is entitled to benefits under this subchapter under section 426(b) of this title.

(ii) Exception for individuals with end stage renal disease

(ii) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(iii) “Large group health plan” defined

(iii) “Large group health plan” defined

In this subparagraph, the term “large group health plan” has the meaning given such term in section 5000(b)(2)
of Title 26, without regard to section 5000(d) of Title 26.

(C) Individuals with end stage renal disease

(C) Individuals with end stage renal disease

A group health plan (as defined in subparagraph (A)(v))--

(i) may not take into account that an individual is entitled to or eligible for benefits under this subchapter
under section 426-1 of this title during the 12-month period which begins with the first month in which the
individual becomes entitled to benefits under part A under the provisions of section 426-1 of this title, or, if
earlier, the first month in which the individual would have been entitled to benefits under such part under
the provisions of section 426-1 of this title if the individual had filed an application for such benefits; and

(ii) may not differentiate in the benefits it provides between individuals having end stage renal disease and
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other individuals covered by such plan on the basis of the existence of end stage renal disease, the need for
renal dialysis, or in any other manner;

except that clause (ii) shall not prohibit a plan from paying benefits secondary to this subchapter when
an individual is entitled to or eligible for benefits under this subchapter under section 426-1 of this title
after the end of the 12-month period described in clause (i). Effective for items and services furnished
on or after February 1, 1991, and before August 5, 1997, [FN1] (with respect to periods beginning on or
after February 1, 1990), this subparagraph shall be applied by substituting “18-month” for “12-month”
each place it appears. Effective for items and services furnished on or after August 5, 1997, (with re-
spect to periods beginning on or after the date that is 18 months prior to such date), clauses (i) and (ii)
shall be applied by substituting “30-month” for “12-month” each place it appears.

(D) Treatment of certain members of religious orders

(D) Treatment of certain members of religious orders

In this subsection, an individual shall not be considered to be employed, or an employee, with respect to the per-
formance of services as a member of a religious order which are considered employment only by virtue of an
election made by the religious order under section 3121(r) of the Internal Revenue Code of 1986.

(E) General provisions

(E) General provisions

For purposes of this subsection:

(i) Aggregation rules

(I) All employers treated as a single employer under subsection (a) or (b) of section 52 of the Internal Rev-
enue Code of 1986 shall be treated as a single employer.

(II) All employees of the members of an affiliated service group (as defined in section 414(m) of Title 26)
shall be treated as employed by a single employer.

(III) Leased employees (as defined in section 414(n)(2) of Title 26) shall be treated as employees of the per-
son for whom they perform services to the extent they are so treated under section 414(n) of Title 26.

In applying sections of the Internal Revenue Code of 1986 under this clause, the Secretary shall rely
upon regulations and decisions of the Secretary of the Treasury respecting such sections.

(ii) Current employment status defined

An individual has “current employment status” with an employer if the individual is an employee, is the em-
ployer, or is associated with the employer in a business relationship.

(iii) Treatment of self-employed persons as employers

The term “employer” includes a self-employed person.

(F) Limitation on beneficiary liability

42 U.S.C.A. § 1395y Page 8

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS426-1&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS3121&FindType=Y&ReferencePositionType=S&ReferencePosition=3505000063ea7
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS52&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS52&FindType=Y&ReferencePositionType=S&ReferencePosition=a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS52&FindType=Y&ReferencePositionType=S&ReferencePosition=a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS414&FindType=Y&ReferencePositionType=S&ReferencePosition=ea62000089cc6
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS414&FindType=Y&ReferencePositionType=S&ReferencePosition=1dc4000013763
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS414&FindType=Y&ReferencePositionType=S&ReferencePosition=d92f0000cce47


(F) Limitation on beneficiary liability

An individual who is entitled to benefits under this title and is furnished an item or service for which such bene-
fits are incorrectly paid is not liable for repayment of such benefits under this paragraph unless payment of such
benefits was made to the individual.

(1) Requirements of group health plans

(A) Working aged under group health plans

(i) In general

(i) In general

A group health plan--

(I) may not take into account that an individual (or the individual's spouse) who is covered under the plan
by virtue of the individual's current employment status with an employer is entitled to benefits under this
subchapter under section 426(a) of this title, and

(II) shall provide that any individual age 65 or older (and the spouse age 65 or older of any individual) who
has current employment status with an employer shall be entitled to the same benefits under the plan under
the same conditions as any such individual (or spouse) under age 65.

(ii) Exclusion of group health plan of a small employer

(ii) Exclusion of group health plan of a small employer

Clause (i) shall not apply to a group health plan unless the plan is a plan of, or contributed to by, an employer
that has 20 or more employees for each working day in each of 20 or more calendar weeks in the current calen-
dar year or the preceding calendar year.

(iii) Exception for small employers in multiemployer or multiple employer group health plans

(iii) Exception for small employers in multiemployer or multiple employer group health plans

Clause (i) also shall not apply with respect to individuals enrolled in a multiemployer or multiple employer
group health plan if the coverage of the individuals under the plan is by virtue of current employment status with
an employer that does not have 20 or more individuals in current employment status for each working day in
each of 20 or more calendar weeks in the current calendar year and the preceding calendar year; except that the
exception provided in this clause shall only apply if the plan elects treatment under this clause.

(iv) Exception for individuals with end stage renal disease

(iv) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(v) “Group health plan” defined
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(v) “Group health plan” defined

In this subparagraph, and subparagraph (C), the term “group health plan” has the meaning given such term in
section 5000(b)(1) of the Internal Revenue Code of 1986, without regard to section 5000(d) of Title 26.

(A) Working aged under group health plans

(i) In general

(i) In general

A group health plan--

(I) may not take into account that an individual (or the individual's spouse) who is covered under the plan
by virtue of the individual's current employment status with an employer is entitled to benefits under this
subchapter under section 426(a) of this title, and

(II) shall provide that any individual age 65 or older (and the spouse age 65 or older of any individual) who
has current employment status with an employer shall be entitled to the same benefits under the plan under
the same conditions as any such individual (or spouse) under age 65.

(ii) Exclusion of group health plan of a small employer

(ii) Exclusion of group health plan of a small employer

Clause (i) shall not apply to a group health plan unless the plan is a plan of, or contributed to by, an employer
that has 20 or more employees for each working day in each of 20 or more calendar weeks in the current calen-
dar year or the preceding calendar year.

(iii) Exception for small employers in multiemployer or multiple employer group health plans

(iii) Exception for small employers in multiemployer or multiple employer group health plans

Clause (i) also shall not apply with respect to individuals enrolled in a multiemployer or multiple employer
group health plan if the coverage of the individuals under the plan is by virtue of current employment status with
an employer that does not have 20 or more individuals in current employment status for each working day in
each of 20 or more calendar weeks in the current calendar year and the preceding calendar year; except that the
exception provided in this clause shall only apply if the plan elects treatment under this clause.

(iv) Exception for individuals with end stage renal disease

(iv) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(v) “Group health plan” defined

(v) “Group health plan” defined
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In this subparagraph, and subparagraph (C), the term “group health plan” has the meaning given such term in
section 5000(b)(1) of the Internal Revenue Code of 1986, without regard to section 5000(d) of Title 26.

(B) Disabled individuals in large group health plans

(i) In general

(i) In general

A large group health plan (as defined in clause (iii)) may not take into account that an individual (or a member
of the individual's family) who is covered under the plan by virtue of the individual's current employment status
with an employer is entitled to benefits under this subchapter under section 426(b) of this title.

(ii) Exception for individuals with end stage renal disease

(ii) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(iii) “Large group health plan” defined

(iii) “Large group health plan” defined

In this subparagraph, the term “large group health plan” has the meaning given such term in section 5000(b)(2)
of Title 26, without regard to section 5000(d) of Title 26.

(B) Disabled individuals in large group health plans

(i) In general

(i) In general

A large group health plan (as defined in clause (iii)) may not take into account that an individual (or a member
of the individual's family) who is covered under the plan by virtue of the individual's current employment status
with an employer is entitled to benefits under this subchapter under section 426(b) of this title.

(ii) Exception for individuals with end stage renal disease

(ii) Exception for individuals with end stage renal disease

Subparagraph (C) shall apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 426 of this title) would upon ap-
plication be, entitled to benefits under section 426-1 of this title.

(iii) “Large group health plan” defined

(iii) “Large group health plan” defined

In this subparagraph, the term “large group health plan” has the meaning given such term in section 5000(b)(2)
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of Title 26, without regard to section 5000(d) of Title 26.

(C) Individuals with end stage renal disease

(C) Individuals with end stage renal disease

A group health plan (as defined in subparagraph (A)(v))--

(i) may not take into account that an individual is entitled to or eligible for benefits under this subchapter
under section 426-1 of this title during the 12-month period which begins with the first month in which the
individual becomes entitled to benefits under part A under the provisions of section 426-1 of this title, or, if
earlier, the first month in which the individual would have been entitled to benefits under such part under
the provisions of section 426-1 of this title if the individual had filed an application for such benefits; and

(ii) may not differentiate in the benefits it provides between individuals having end stage renal disease and
other individuals covered by such plan on the basis of the existence of end stage renal disease, the need for
renal dialysis, or in any other manner;

except that clause (ii) shall not prohibit a plan from paying benefits secondary to this subchapter when
an individual is entitled to or eligible for benefits under this subchapter under section 426-1 of this title
after the end of the 12-month period described in clause (i). Effective for items and services furnished
on or after February 1, 1991, and before August 5, 1997, [FN1] (with respect to periods beginning on or
after February 1, 1990), this subparagraph shall be applied by substituting “18-month” for “12-month”
each place it appears. Effective for items and services furnished on or after August 5, 1997, (with re-
spect to periods beginning on or after the date that is 18 months prior to such date), clauses (i) and (ii)
shall be applied by substituting “30-month” for “12-month” each place it appears.

(D) Treatment of certain members of religious orders

(D) Treatment of certain members of religious orders

In this subsection, an individual shall not be considered to be employed, or an employee, with respect to the per-
formance of services as a member of a religious order which are considered employment only by virtue of an
election made by the religious order under section 3121(r) of the Internal Revenue Code of 1986.

(E) General provisions

(E) General provisions

For purposes of this subsection:

(i) Aggregation rules

(I) All employers treated as a single employer under subsection (a) or (b) of section 52 of the Internal Rev-
enue Code of 1986 shall be treated as a single employer.

(II) All employees of the members of an affiliated service group (as defined in section 414(m) of Title 26)
shall be treated as employed by a single employer.

(III) Leased employees (as defined in section 414(n)(2) of Title 26) shall be treated as employees of the per-
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son for whom they perform services to the extent they are so treated under section 414(n) of Title 26.

In applying sections of the Internal Revenue Code of 1986 under this clause, the Secretary shall rely
upon regulations and decisions of the Secretary of the Treasury respecting such sections.

(ii) Current employment status defined

An individual has “current employment status” with an employer if the individual is an employee, is the em-
ployer, or is associated with the employer in a business relationship.

(iii) Treatment of self-employed persons as employers

The term “employer” includes a self-employed person.

(F) Limitation on beneficiary liability

(F) Limitation on beneficiary liability

An individual who is entitled to benefits under this title and is furnished an item or service for which such bene-
fits are incorrectly paid is not liable for repayment of such benefits under this paragraph unless payment of such
benefits was made to the individual.

(2) Medicare secondary payer

(A) In general

(A) In general

Payment under this subchapter may not be made, except as provided in subparagraph (B), with respect to any
item or service to the extent that--

(i) payment has been made, or can reasonably be expected to be made, with respect to the item or service as
required under paragraph (1), or

(ii) payment has been made or can reasonably be expected to be made under a workmen's compensation law
or plan of the United States or a State or under an automobile or liability insurance policy or plan (including
a self-insured plan) or under no fault insurance.

In this subsection, the term “primary plan” means a group health plan or large group health plan, to the
extent that clause (i) applies, and a workmen's compensation law or plan, an automobile or liability in-
surance policy or plan (including a self-insured plan) or no fault insurance, to the extent that clause (ii)
applies. An entity that engages in a business, trade, or profession shall be deemed to have a self-insured
plan if it carries its own risk (whether by a failure to obtain insurance, or otherwise) in whole or in part.

(B) Repayment required

(i) Authority to make conditional payment

(i) Authority to make conditional payment

The Secretary may make payment under this subchapter with respect to an item or service if a primary plan de-
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scribed in subparagraph (A)(ii) has not made or cannot reasonably be expected to make payment with respect to
such item or service promptly (as determined in accordance with regulations). Any such payment by the Secret-
ary shall be conditioned on reimbursement to the appropriate Trust Fund in accordance with the succeeding pro-
visions of this subsection.

(ii) Primary plans

(ii) Primary plans

A primary plan, and an entity that receives payment from a primary plan, shall reimburse the appropriate Trust
Fund for any payment made by the Secretary under this subchapter with respect to an item or service if it is
demonstrated that such primary plan has or had a responsibility to make payment with respect to such item or
service. A primary plan's responsibility for such payment may be demonstrated by a judgment, a payment condi-
tioned upon the recipient's compromise, waiver, or release (whether or not there is a determination or admission
of liability) of payment for items or services included in a claim against the primary plan or the primary plan's
insured, or by other means. If reimbursement is not made to the appropriate Trust Fund before the expiration of
the 60-day period that begins on the date notice of, or information related to, a primary plan's responsibility for
such payment or other information is received, the Secretary may charge interest (beginning with the date on
which the notice or other information is received) on the amount of the reimbursement until reimbursement is
made (at a rate determined by the Secretary in accordance with regulations of the Secretary of the Treasury ap-
plicable to charges for late payments).

(iii) Action by United States

(iii) Action by United States

In order to recover payment made under this subchapter for an item or service, the United States may bring an
action against any or all entities that are or were required or responsible (directly, as an insurer or self-insurer, as
a third-party administrator, as an employer that sponsors or contributes to a group health plan, or large group
health plan, or otherwise) to make payment with respect to the same item or service (or any portion thereof) un-
der a primary plan. The United States may, in accordance with paragraph (3)(A) collect double damages against
any such entity. In addition, the United States may recover under this clause from any entity that has received
payment from a primary plan or from the proceeds of a primary plan's payment to any entity. The United States
may not recover from a third-party administrator under this clause in cases where the third-party administrator
would not be able to recover the amount at issue from the employer or group health plan and is not employed by
or under contract with the employer or group health plan at the time the action for recovery is initiated by the
United States or for whom it provides administrative services due to the insolvency or bankruptcy of the em-
ployer or plan.

(iv) Subrogation rights

(iv) Subrogation rights

The United States shall be subrogated (to the extent of payment made under this subchapter for such an item or
service) to any right under this subsection of an individual or any other entity to payment with respect to such
item or service under a primary plan.

(v) Waiver of rights
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(v) Waiver of rights

The Secretary may waive (in whole or in part) the provisions of this subparagraph in the case of an individual
claim if the Secretary determines that the waiver is in the best interests of the program established under this
subchapter.

(vi) Claims-filing period

(vi) Claims-filing period

Notwithstanding any other time limits that may exist for filing a claim under an employer group health plan, the
United States may seek to recover conditional payments in accordance with this subparagraph where the request
for payment is submitted to the entity required or responsible under this subsection to pay with respect to the
item or service (or any portion thereof) under a primary plan within the 3-year period beginning on the date on
which the item or service was furnished.

(B) Repayment required

(i) Authority to make conditional payment

(i) Authority to make conditional payment

The Secretary may make payment under this subchapter with respect to an item or service if a primary plan de-
scribed in subparagraph (A)(ii) has not made or cannot reasonably be expected to make payment with respect to
such item or service promptly (as determined in accordance with regulations). Any such payment by the Secret-
ary shall be conditioned on reimbursement to the appropriate Trust Fund in accordance with the succeeding pro-
visions of this subsection.

(ii) Primary plans

(ii) Primary plans

A primary plan, and an entity that receives payment from a primary plan, shall reimburse the appropriate Trust
Fund for any payment made by the Secretary under this subchapter with respect to an item or service if it is
demonstrated that such primary plan has or had a responsibility to make payment with respect to such item or
service. A primary plan's responsibility for such payment may be demonstrated by a judgment, a payment condi-
tioned upon the recipient's compromise, waiver, or release (whether or not there is a determination or admission
of liability) of payment for items or services included in a claim against the primary plan or the primary plan's
insured, or by other means. If reimbursement is not made to the appropriate Trust Fund before the expiration of
the 60-day period that begins on the date notice of, or information related to, a primary plan's responsibility for
such payment or other information is received, the Secretary may charge interest (beginning with the date on
which the notice or other information is received) on the amount of the reimbursement until reimbursement is
made (at a rate determined by the Secretary in accordance with regulations of the Secretary of the Treasury ap-
plicable to charges for late payments).

(iii) Action by United States

(iii) Action by United States

In order to recover payment made under this subchapter for an item or service, the United States may bring an
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action against any or all entities that are or were required or responsible (directly, as an insurer or self-insurer, as
a third-party administrator, as an employer that sponsors or contributes to a group health plan, or large group
health plan, or otherwise) to make payment with respect to the same item or service (or any portion thereof) un-
der a primary plan. The United States may, in accordance with paragraph (3)(A) collect double damages against
any such entity. In addition, the United States may recover under this clause from any entity that has received
payment from a primary plan or from the proceeds of a primary plan's payment to any entity. The United States
may not recover from a third-party administrator under this clause in cases where the third-party administrator
would not be able to recover the amount at issue from the employer or group health plan and is not employed by
or under contract with the employer or group health plan at the time the action for recovery is initiated by the
United States or for whom it provides administrative services due to the insolvency or bankruptcy of the em-
ployer or plan.

(iv) Subrogation rights

(iv) Subrogation rights

The United States shall be subrogated (to the extent of payment made under this subchapter for such an item or
service) to any right under this subsection of an individual or any other entity to payment with respect to such
item or service under a primary plan.

(v) Waiver of rights

(v) Waiver of rights

The Secretary may waive (in whole or in part) the provisions of this subparagraph in the case of an individual
claim if the Secretary determines that the waiver is in the best interests of the program established under this
subchapter.

(vi) Claims-filing period

(vi) Claims-filing period

Notwithstanding any other time limits that may exist for filing a claim under an employer group health plan, the
United States may seek to recover conditional payments in accordance with this subparagraph where the request
for payment is submitted to the entity required or responsible under this subsection to pay with respect to the
item or service (or any portion thereof) under a primary plan within the 3-year period beginning on the date on
which the item or service was furnished.

(C) Treatment of questionnaires

(C) Treatment of questionnaires

The Secretary may not fail to make payment under subparagraph (A) solely on the ground that an individual
failed to complete a questionnaire concerning the existence of a primary plan.

(2) Medicare secondary payer

(A) In general

(A) In general
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