


EXHIBIT Il

AMENDMENT NO.
TO THE
PATENT AND TECHNOLOGY UCENSE AGREEMENT

This is AMENDMENT NO. _____ effective this day of , 199
— ("EFFECTIVE AMENDMENT NO. ___ DATE") to the Patent and Technology License
Agreement dated November 15, 1996 (hereinafter referred to as the "AGREEMENT"), by
and between THE UNIVERSITY OF TEXAS M.D. ANDERSON CANCER
(hereinafter referred to as "MDA"), located at Houston, Texas, and which is a
institution of ME UNIVERSITY OF TEXAS SYSTEM (hereinafter referred to as
"SYSTEM") which is by a BOARD OF REGENTS (hereinafter referred to as
"BOARD") %2 1 ON#0~ THERAPEUTICS, INC,, located at _ 5599 San Felipe, Suite
301, Houston, Texas, 77056 (hereinafter referred to as "LICENSEE").

RECITALS

A BOARD is the owner of the PATENT AND TECHNOLOGY RIGHTS of the
invention entitled " " (UTMDACC Ref UTSC:.
— ("NEW INVENTION(S)").

a  LICENSEE is a company interested in the devel and commercialization of
new technologies directed to the treatment of diseases, to which end
LICENSEE, MDA and BOARD entered into the AGREEMENT noted  hereinabove.

c. LICENSEE wishes to add the NEW INVENTION(S) to its rights and obligations
under the AGREEMENT.

D.  BOARD and MDA wish to grant LICENSEE rights to the NEW INVENTION(S)
under the AGREEMENT to promote its (their) practical development for the benefit
of the MDA's patients and for the benefit of the people of the state of Texas.

E  Thedefinitions set forth in the AGREEMENT shall apply in this AMENDMENT NO.

s

- 169 -



AMENDMENTNO. e
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NOW, THEREFORE, in consideration for the mutual covenants contained herein, the
sufficiency of which is hereby acknowledged, the parties hereby agree to the following:

1.

AVENDED TERMS

EXHIBIT | to the AGREEMENT is hereby amended to include the NEW
INVENTION(S) attached hereto as EXHIBIT A

In addition to the reimbursements for patent expenses provided for under the
AGREEMENT and all other amendments thereto, LICENSEE shall reimburse MDA
within thirty (30) days of the EFFECTIVE AMENDMENT NO. ___ DATE for all
outstanding a n d unreimbursed patent expenses related to the NEW
INVENTION(S) and shall further reimburse MDA for all future and continuing patent
expenses for the NEW ‘INVENTION(S) pursuant to Artidle 4.1(a) of the
AGREEMENT for the term of the AGREEMENT, pursuant to invoicing by MOA.

OTHERWSE, the tenms and provisions of the original AGREEMENT and all

previous amendments thereto shall remain in full force and effect, provided, however, that
in the event of a conflict in the terms and conditions between this AMENDMENT NO. _
_ and the AGREEMENT, the terms and conditions of the AGREEMENT shall prevail.

IN WITNESS WHEREOF, the parties hereto have caused their duly authorized

representatives to execute this AVENDMENT NO. ___,

THE UNIVERSITY OF TEXAS BOARD OF REGENTS OF THE
M.D. ANDERSON CANCER CENTER UNIVERSITY OF TEXAS SYSTEM
B David J. Bachrach % Ray Farabee

Executive Vice President Vice Chancellor and

for Administration and Finance General Counsel
APPROVED AS TO CONTENT APPROVED AS TO FORM

. By ,
Wiliam J. Doty Dudley R Dobie, Jr.
Director, Technology Development Manager, Intellectual Property

BIOCYTE THERAPEUTICS, INC.

By

Jerald S. Cobbs
President and CEQ = 170 -
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STOCK PURCHASE AGREEMENT

BY AND AMONG

BIOCYTE THERAPEUTICS, INC,

THE BOARD OF REGENTS
OF TEE UNIVERSITY OF TEXASSYSTEM

AND

THE UNIVERSITY OF TEXAS
M.D. ANDERSON CANCER CENTER
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P&H Draft: 10/4/96

STOCK PURCHASE AGREEMENT

This STOCK PURCHASE AGREEMENT (this “Agreement’)is entered into as of , 1996,
by and between Biocyte Therapeutics, Inc., a Delaware corporation (“Company™), the Board of Regents (the
“Board of Regents™) of the University of Texas System, an agency of the State of Texas, and The University of
Texas M.D. Anderson Cancer Center, a component institution of such System (“MDA”").

WITNESSETH:

WHEREAS, the Company, MDA and the Board of Regents propose to enter into that certain Patent and
Technology License Agreement dated as of November 14, 1996 (the “License Agreement’);

WHEREAS, the Company desires to issue and sell to the Board of Regents shares of the Company’s
common stock, par value $.001 per share (the “Common Stock™), as partial consideration for the Board of
Regents’ and MDA's agreement to enter into the License Agreement (such shares 1o be issued in the name of the
Board of Regents for the benefit of MDA); and

WHEREAS, the Board of Regents desires t0 purchase shares of Common Stock pursuant to the terms
and conditions contained herein

NOW, THEREFORE, for and in consideration of the premises, and the mutual and dependent promises
contained herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto hereby agree asfollow:

ARTICLE 1
PURCHASE AND SALE

11 Purchase and Sale of BTI Stock  Subject to the terms and conditions of this Agreement, at
the Closing, the Company agrees to issue and sell to the Board of Regents, and the Board of Regents agrees to
purchase and accept from the Company, (i) shares of Common Stock (the “BTI Shares™), and (i)
pursuant to Section 1.4, the right to receive Contingent Warrants to purchase shares of Common Stock on the
closing of Qualified Investments (as heremafter defined) on or before the occurrence of the first Triggering Event
(as hereinafter defined). In consideration of the sale of the BTI Shares and the right to receive the Contingent
Warrants, a the Closing, the Board of Regents and MDA shall enter into the License Agreement with the
Company (tbe “‘License Consideration’).

1.2 Clesing. Consummation Of the transactions contemplated by this Agreement (the “Closing™)
shall toke place at the offices of Porter & Hedges, L.L.P., 700 Louisiana Street, Suite 3500, Houston, Texas
77002, at__ am on 1996, or at such other time and place as all parties hereto may
mutually agree in writing. The date upon which the Closing occurs is referred to herein as the “Closing Date”
Notwithstanding, anything herein to the contrary, if the Closing has not occutred by . 1996, either
tbe Company or the Board of Regents shall have the right to terminate this Agreement.

1.3 Closing Deliveries. At the Closing, (3) the Company shall deliver to the Board of Regents one
certificate representing all the BTI Shares, such certificate to represent duly authorized, validly issued, fully paid
ad non-assessable shares Of Commeon Stock, sufficient and in good form to properly transfer such shares to the
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Board of Regents as st forth in Section 1.1, (b) the Board of Regents and MDA shall 0dliver the License

Consideration to the Company, and (¢) the Company, the Board of Regents and MDA shall detiver t0 0N another
all other documents, instruments and agreements required under thiS Agreement.

1.4 Contingent Warrants.

(a) Generally. Upon the Closing of each Qualified Investment occurring on or prior to the
firgt Triggering Event, the Company shall issue to the Board of Regents awarrant (singly, the “Contingent
Warrant” and collectively, the “Contingent Warrants') to purchase shares of Common Stock based op a
formula applied on the closing of such Qualified Investment. No Contingent Warrant shall be exercisable prior
to the occurrence of the tint Triggering Event, and no Contingent Warrants shall be issued or issuable after the
first occurrence of a Triggering Event. The actual mumber of shares of Common Stock subject to each Contingent
Warrant shall be computed as to each Qualified Investment using the formula described in section |.4(b) below.
The initid exercise price per share of Common Stock subject to each Contingent W-t shall be the Exercise
Price attributable to the Qudlified Investment resulting in the issuance Of such Contingent W-t.  The parties
hereto acknowledge and agree that no Contingeat Warrants shall be issued by the Company to the Board of
Regents With respect to the Initial Financing. The Contingent Warrants shatl (i) have a five year term from the
date of issuance (ii) be non-transferable other than to Affiliates of the Board of Regents (as defined in Section
2.7); (iii) provide for unlimited “piggy-back” registration rights for a period of five yeers from the date of
issuance; and (iv) contain standard adjustments to the exercise price and the number of shares of Common Stock
subject to such Contingent W-t. The Contingent Warrants to be issued on each Qualified Investment shall
be substantially in the form attached hereto as Exhihit A.

®) Formula for calculation of Number of Shares. Upon the closing of a Qualified
Investment, the. initid number of shares of common stock undertying the contingent w-t to be issued
pursuant to Section 1.4(a) shall be computed based the quotient of(i) the Board of Regents Post-Preferred
Retun, divided by (ii) the Exercise Price per share paid by the Qualified Investor(s) in such Qualified Investment.
By way of example, attached hereto as Schedule 1.4(b) is a calculation of the amount of Contingent Warrants
to be issued to the Board of Regentsin the. event of Initid Fg of $2,000,000, with subsequent Qualified
Investments Of $5,000,000, $10,000,000 and $30,000,000, respectively, together with the other assumptions set
forth in such schedule.

(©) Termination. Upon satisfaction by the Company of its obligations under this Section
14 on tk occwrrence of the first Triggering Event, the Company shall have no further obligation to issue to the
Board of Regents any additional Contingent Warrants under this section 1.4,

(d) Certain Defined Terms. As used in this Section 14, the following terms have the
meaning Set forth below:

“Exercise Pricg’ means, with respect t0 any Qualified [nvestment, the price pa share
of Common stock paid by the Qualified Investor(s) in such Qualified Investment. In the event
the Qualified Investment iS in securities of the Company convertible into Common Stock, such
Exercise Price shall be computed as if the securities were converted into Common Stock on the
investmentdate..

“Initid Fnancing” means a cash invesment in equity capitd of the Company
facilitated by Harris Webb & Garrison (“HWG™) (which may include a direct investment by
HWG, among others) of not less than $1,000,000, which investment shall be consummated
simultaneously with the Closing pursuant to Section 4. 1(h).
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1.5

“Board of Regents Post-Preferred Rerurn” means With respect to any Qualified
[nvestment, the product of (x) 50%, multiplied by (v) the difference between (A) the New Vaue
attributable to such Qudified Investment and (B) 1.5 times the Old Value attributable t0 all
previous Qualified [nvestments. Solely, for purposes of the definitions of the Board of Regents
Post-Preferred Return, New Vaue and Old Value, the Initial Financing shall constitute @
Qualified Investment.

“New Value” means, with respect to any Qualified Investment, the product of the (x)
Exercise Price attributable to the Qualified Investment & issue, multiplied by (y) the total
pumber Of shares of Common Stock ettributable to all previous Qualified Investments
(computed on an as-if-converted basis).

“Old Vaiue™ means, with respect to any Qualified Investment, the aggregate cash
investment attributable to such Qualified Investment.

“Qualified Jmvestment” means a cash investment (or a series Of related investments
within a twelve month time period) by a Qualified Investor or group of Qualified Investors in
Common Stuck or other securities of the Company, which by their terms, are convertible into
Common Stock, in an aggregate amount of not less than $1,000,000. For purposes of this
definition cash investments by non-Affiliated Qualified Investors (or groups thereof) shall not
be aggregated for purposes of the $1,000,000 limitation described herein.

“Qualified Investor” means axry person other than the Board of Regents, HWG or any
of their respective Affiliates (as defined in Section 2.5).

“Triggering Event” means the carliest of the following events to occur: (w) the
consummation of an initial public offering involving the sale of Common stock by the company
to the general public m a bona fide firm commitment underwritten public offering pursuant to
a registration statement filed with, and declared effective by, the Securities Exchange
Commission under the Securities Exchange Act of 1933, as amended, pursuant to which the
Company receives gross proceeds of at least $10,000,000, and with the Common Stock having
an initial pm-chase price to the public of not less than $5.00 per share; (x) any consolidation,
merger or other reorganization involving the Company and in which the surviving corporation
is nesther the Company nor its Affiliates (as defined in Section 2.7 and as existed prior to such
consolidation, merger Or reorganization); (y) any transaction or series of related transaction
whereby the then existing stockhoiders of the company propose to transfer in excess of 50%
of the Company's voting power (other than to Affiliates of the Company as defined in section
2.7); or (z) sale or transfer Of more than 50% by value of the assets of the Company (other than
to Affiliates of the Company as defined in section 2.7).

Legend. In addition to any other legends required by law or other agreements entered into in

commnection herewith, the certificates representing the BTI Shares, Contingent Warrants or any shares of Common

Stock issued pursuant

to the exercise of a Contingent Warrant (collectively, the “Securities’™ shall bear a legend

substantially to the effect that (a) the Securities have not heen registered under the Securities Act of 1933, as

amended (the “Securities Act”) or registered or qualified under the securities laws of any state, and (b) the
Securities May Nnot be sold or otherwise transferred in the absence of such registration and qualification, unless
(i) pursuant to a registration statement Which has been filed With tk Securities Exchange Commission and has
become effective, and pursuant to any registration and qualification requirement under any applicable state
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secunties laws or (i) the Company receives an opinion of counsel reasonably acceptable to it stating that such
sde or transfer is exempt from the registration and qualification requirements of the Securities Act and any
applicable state secunties laws.

ARTICLE 2

REPRESENTATIONS AND WARRANTIES
oF THE COMPANY

The Company represents and warrants to MDA and the Board of Regents that the following
representations and warranties are true and correct as of the date hereof

2.1 Organization. The Company is a corporation duly organized, validly existing and in good
standing under the laws of the State of Delaware, and has all the necessary powers to own and to carry on the
businessin which it is currently engaged. The Company is qualified as a foreign corporation, and is licensed,
admitted or approved to do business as a foreign corporation in the State of Texas.

2.2 Authority and Enforcegbility. The Company has the requisite power and authority to enter
into and perform its obligations under this Agreement, the Stockholders' Agreement and the License Agreement,
and no approval or consent of any person, third party or governmental agency or body iS necessary in connection
therewith. This Agreement, together with all other agreements, documents and instruments executed in
commection herewith by the Company, inctuding, without limitation, the Stockholders’ Agreement, the License
Agreement, constitute, or will constitute upon its execution and delivery by the Company, valid and legally-
binding obligations of the Company, and are enforceable against the Company in accordance with their terms,
subject to bankruptcy, receivership, insolvency, reorganization, moratorium or other smilar laws affecting or
relating to creditors rights generally and subject to general principles of equity.

2.3 No Violaions or Conflicts. Neither the execution and delivery of this Agreement, the
Stockholders’ Agreement or the License Agreement by the Company nor the performance by the Company of
its obligations thereunder will (@) violate a conflict with any provison of tbe charter d-mts, or bylaws, as
amended 10 date, of tk. Company; (b) violate or conflict with any provision of any statute, law, code, ordinance,
rule, regulation, order, permit, license, certificate, writ, judgment, injunction or decree promulgated by any federal,
dtate or local governmental body a authority (collectively, the “Laws’), applicable to the Company, or its
businesses or assets; (¢) result in a breach of, or constitute a defauit (or with notice or lapse of time or both result
in a breach of or constitute a default) under or otherwise give any person the right to terminate or accelerate
payment under or performance of any note, bond, loan agreement, contract, lease, li-, franchise, permit, or
other agreement or it to which the Company is a party or to which any of its assets are subject; or (d)
result in, a require the creation aimposition of any security interest, mortgage, deed of trust, pledge, lien or
other encumbrance of any nature whatsoever (collectively, the “Encumbrance”) upon or with respect to any of
tk assets of the Company. The Company is not in violation of its charter documents or bylaws as ammded to
date, or in default in the performance a observance of any note, bond. loan agreement, contract, lease, license
franchise, permit or other agreement or instrument to which the Company is a party or to which any of its assets
are subject, except to the extent such defauit would not have a material adverse effect on the Company’s business
prospects or financial position.

2.4 Litigation. There are no legal a govemmental proceedings pending to which the Company is
a party or of which any property of the Company is the subject.
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2.5 Capitdization.  The total number of shares of all classes of stock which the Company has
authority to issue is shares,of which __ shares are designated common stock,
par value per share, and shares are designed preferred stock, par value §_____ er
share. Immed|ately precedmg the Closing Date, the issued and outstanding shares of the capital stock of
Company is set forth on Schedule 25. Upon issuance of the BTI Shams to MDA in accordance with the terms
and conditions hereunder, such BTI Shares shall represent duly authorized, validly issued, fully paid, and non-
assessable shares of the Company’s Common Stock. No shares of the Company’s capital stock have been issued
in violation of the Company’s charter documents or bylaws, or the preemptive rights of any person. Other than
as contemplated hereby or as set forth on Schedule 2.5, there are no outstanding subscriptions, options, rights,
warrants, cals, preemptive rights, convertible securities, or other agreements or commitments of any kind
obligating tbe Company to sell, convey, issue, exchange, transfer from treasury, or otherwise dispose of , any
additional shares of any class of tbe Company’s capital stock, or other equity or debt security of the Company.
The shares of Commen Stock, if any, to be issued upon the exercise of tbe Contingent Warrants pursuant to the
terms thereof shall be reserved by the Company upon issuance of the Contingent Warrants and such shares, when
issued, shall represent duly authorized, validly issued, fully paid and non-assessable shares of the Company
common  stock.

2.6 Subsidiaries. The Company has no subsidiaries.

2.1 Broken. Except as set forth on Schedule 2.7, neither the Company nor any of its Affiliates
have employed any broker, ageat, investment banker or finder, or incurred any liability for any brokerage fees,
agent's fees, commissions, investment banking fee or finder’s fee i connection with the transactions contemplated
by this Agreement.

For purposes Of this Agreement, the term “Affiliate, " (including the term “Affiliated™’) when used to
indicate a relationship with any person, shall mean: any person that directly, or indirectly through one or more
intermediaries, controis, or is controlled by, or is under common control with, or is an officer or director of, such
person. As used in the. definition Of Affiliate, the term “control” (including the tams "controlling," "controlled
by” or "under common control With") means the possession, direct or indirect, of the power to dire4 cause the
direction Of Or influence the management and policies of aPerson, whether through the ownership of voting
securities, by contract, through the holding of a position as a director or officer of such person, or otherwise.

ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF MDA

MDA and tk Board of Regents hereby, jointly and severaly, represent and warrant that the following
representations and warranties are true and correct as the date hereof:

3.1 Organizetion. MDA is a component institution Of the University of Texas System, which is
an agency of the State of Texas.

3.2 Authority and Enforceability. MDA and the Board of Regents have the requisite power and
authority to enter into and perform its obligations under this Agreement, the Stockholders’ Agreement and the

License Agreement, and no approval or consent of any person, third party or governmental agency or body (other
than the Board of Regents in the case of MDA) is necessary in connection therewith. This Agreement, together
with all other agreements, documents, certificates and instruments executed by MDA in connection therewith,
including, without limitation, the Stockholders’ Agreement, License Agreement, condtitute, or will constitute upon
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its execution by MDA, valid and legdly-binding obligations of MDA, and are enforceable against MDA, in

accordance with their terms, subject to (i) the Constitution and the laws of the State of Texas and (ii) bankruptcy,

receivership, insolvency, reorganization, moratorium or other Smilar Laws affecting or refating to creditors' rights
generally and subject to genera principles of equity.

33 No Viodlations or Conflicts. Neither the execution and delivery Of this Agresment, the
Stockholders' Agreement or the License Agreement by MDA or the Board of Regents nor the performance by
MDA or the Board of Regents of its obligations thereunder will: (&) violate or conflict with any provision of the
charter documents, or bylaws, as amended to date, of MDA or the Board of Regents; (b) violate or conflict With
any provision of any Laws applicable to MDA or the Board of Regeats, or their respective businesses or assets;
or (c) result in a breach of, or constitute a default (or with notice or lapse of time or both result in a breach of or
constitute a default) under or otherwise give any person the right to terminate or accelerate payment under or
performance of any contract, license, or other agreement Or instrument relating to any Licensed Subject Matter
(as such term is defined in the License Agreement) or with respect to MDA’ s and the Board of Regent’s
obligations t0 the Company with respect to new inventions pursuant to the License Agreement.

34 Invesment Representations. Each of MDA and the Board of Regents acknowledges,
represents and agrees that:

(a) the BTI Shares, the Contingent Warrants and the shares of Common Stock issued
pursuant to the exercise 0f the Contingent Warrants (collectivety, the “Securities™ have not, or will not
have been registered under the Securities Act, or registered or qualified under any applicable state
secunities laws:

(b)  the Securities are being issued, ar will be issued, hereunder in reliance upon exemptions
from such registration or qualification requirements, and the availability of such exemptions depends
in part upon MDA'’s bona fide investmeat intent with respect to the Securities.

(c) the acquisition of the Securities iS Solely for its own account for investment, and are not
being acquired for the account of any other person or with a view toward resale, assignment,
fractionalization, or distribution thereof:

(d) neither MDA oor the Board of Regents shall offer for sale, sdll, transfer, pledge,
hypothecate or otherwise dispose of any of the Securities except in accordance with the registration
requirements of the Securities Act and applicable state securities laws or upon delivery to the Company
of an opinion Of legd counsel reasonably satisfactory to the Company thet an exemption from

registration S available;

(e) MDA and the Board of Regents have such knowledge and experience in financtal and
business matters that it is capable of evaluating the merits and risks of an investment in the Securities
and making an informed investment decision;

® MDA and the Board of Regents have had the opportunity to ask questions of, and
receive answers from the Company’s officers and directors concerning the acquisition of the Securities
and to obtain such other information concerning the Company and the Securities, to the extent they
possessed the same or could acquire it without unreasonable €effort or expense, as MDA or the Board of
Regents deemed necessary in connection with making an informed investment decision;
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(2) since the Securities have not. or will not have been registered under the 1933 Adt or
applicable state securities laws, MDA and the Board of Regents must bear the economic risk of holding
the Securities for an indefinite period of time, and is capable of bearing such risk; and

(h) the Company has been formed cIring the past year as a start-up business and has no
financial or operating history, and accordingly, the investment in the Securities involves subdtantia sk,
including, without limutation, the complete [0ss thereof.

35 Brokers. Nether MDA, the Board of Regents nor any of their respective Affiliates have
employed any broker, agent, a finder, o incurred any liability for any brokerage fees, agent's fees, commissions
or finder's feeSin connection with the transactions contemplated herein,

ARTICLE 4

CONDITIONS

4.1 Conditions Precedent to Obligations of MpA and the Board of Regents The obligations
of MDA and the Board of Regents to consummate the transactions contemplated by this Agreement shail be
subject to the satisfaction of the following conditions, at or before the Closing:

(a) Representations and Warranties of the Company True on Closing Dare. The
representations and warranties of the Company herein contained shall be true as of and at the Closing
Date in all material respects with the same effect as though made at such date, except as affected by
transactions permitted a contemplated by this Agreement; the Company shall have performed and
complied in all material respects with all covenants required by this Agreement to be performed or
complied with by the Company before the Closing Date; and the Company shail have delivered to MDA
a certificate dated the Closing Date and signed by an authonzed officer of the Company to both such
effects;

(b) Certificates Of Public Officials. The Company shall have delivered to MDA
certificates Of existence and good standing of a recent date with respect to the Company in each
jurisdiction where the Companmy owns property or conducts operations;

(©) No Litigation. No suit, actiom, or other proceeding shall be pending or threatened in
which it will be, or it is, sought to restrair or prohibit or to obtain damages or other relief in connection
with this Agreement or the consummation Of the transactions contemplated hereby;

) Opinion of Counsel of the Company. MDA shall have received a favorable opinion,

dated as of the Closing Date, from Porter & Hedges, L.L.P., counsel for the Company, in form and
substance reasonably acceptable to MDA,

{e) Tender of Stock. The Company shall have delivered to MDA a certificate representing
the BTI Shares;

H License Agreement. The Company shall have entered into the License Agreement with
MDA and the Board of Regents on terms and conditions acceptable to MDA and the Board of Regents;
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(g) Sockholders ~ Agreement. HWG and dl ot her stockholder purchasing shares of
Common Stock, or secunties of the Company convertible into Common Stock. at or prior to the Closing
shall have executed and delivered an adoption agreement with respect t0 &l the terms and conditions of
the Company’s Stockholders Agreement dated , 199%.

(h) Imitial Financing. The consummation and closing of the Initial Financing shall occur
concurrently with the Closing.

(1) Consents and Approvals. Tk Company shall have obtained any consents Or approvals
from third parties {including, any from govemmental bodies or authorities) which are required ynder any
laws or by agreement in order to consummate the transactions wntemplated hereby; and

) Other. All other items required to be delivered hereunder or as may be reasonably
requested Dy MDA or the Board of Regents to facilitate the Closing, in form and substance reasonably
satisfactory to MDA, shall have been delivered to MDA or the Board of Regents.

4.2 Conditions Precedent to Obligations of the Company. The obligations of the Company to

consurumate the transactions contemplated by this Agreement shall be subj ect  to the satisfaction of the following
conditions, at or before the Closing:,

) Representations and Warranties of MDA and the Board of Regents True on Closing
Date. The representations and warranties of MDA and the Board of Regents herein contained shall be
true as of and at the Closing Date in all matertal respects with the same effect as though made at such
date, except as affected by transactions permitted or contemplated by this Agreement; MDA and the
Board of Regents shall have performed and complied in all material respects with all covenants required
by this Agreement to be performed or complied with by them on or before the Closing Date; and each
of MDA and the Board of Regents shall have delivered to the Company a certificate, dated as of the
Closing Date and signed by an authonzed officer of the Board of Regents and MDA to both such effects;

()  No Litigation. No suit, action, or other proceeding brought by any person shall be
pending or threatened in which it will be, or is, sought to restrain or prohibit or to obtain damages or
other relief in connection with this Agreement or the consummation of the transactions contemplated
hereby,

(c) License Agreement. The Board of Regents shall have entered into the License
Agreement with the Company on terms and conditions acceptable to the Company;

(d)  Stockholders ' Agreement. TK Board of Regents shall have executed and delivered an
adoption agreement with respect to al tbe tams and conditions of the Company’s Stockholders’

A - - , 19%;
) Initid Financing. The consummation and closing of the Initial Financing shall occur
concurrently with the Closing.

43 Consents and Approvals. MDA and the Board of Regents shall have been obtained,
any consents or approval from third parties (including from aay governmen tal bodies or authorities)
which are required under any laws or by agreement in order to consummate the transaction contemplated
hereby; and
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(® Other. All other items required to be delivered hereunder or as may be reasonably
requested by the Company to facilitate the Closing, in form and substance reasonably satisfactory to the

Company, shall have been delivered to the Company.

ARTICLE 5
INDEMNIFICATION

5.1 Survival of Representations and Warranties. The representations and warranties contained
herein, shall survive the execution and delivery of this Agreement and the Closing without limitation,
notwithstanding any investigation or due diligence theretofore made by or on behalf of any party hereto. AU
claims for breach of representation or warranty and for indemnification by the Company, MDA or the Board of
Regents with respect to a breach of a representation or warranty must be made in writing, and none of the
Company, MDA or the Board of Regents wall have liability for any such ¢laims unless made. in writing, Al
covenants and agreements contained herein shag survive the Closing without limitation, except as otherwise
provided herein.

52  Indemnmification of MDA and the Board of Regents. In addition to any other remedies
available to MDA and the Board of Regents under this Agreement, at law or in equity, the Company shail
indemnnify, defend and hold harmless MDA, the Board of Regents and their respective Affiliates against and in
respect of any and ail clams, demands, actions, costs, damages, losses, diminution in value, expenses,
obligations, ligbilities, recoveries, judgments, settlements, suits, proceedings, causes of action or deficiencies,
induding interest penalties and reasonable attorneys' fees {collectively, the “Claims™) that such mdemnified
persons shall incur or suffer, which arise, result from or relate to any breach of, or failure by the Company to
perform, any of its representations, warranties, covenants or agreements in or under this Agreement.

5.3  Indemnification of the Company. To the extent authorized by the Congtitution and the laws
of the State of Texas and in addition to any other remedies available to the Company under this Agreement, at
law or in equity, MDA and the Board of Regents shall indemnify, defend and hold harmless the Company and
its Affiliates against and in respect of any and all Claims that the Company shail incur or suffer, which arise,
result from or relate to any breach of, or failure by MDA and the Board of Regents to perform, any of their
respective representations, warranties, covenants Of agreements in or under this Agreement.

54  Indemnification Procedure. Promptly upon the discovery of facts giving rise to a claim for
indemnity under this Article § or the receipt of notice of any Claim, judicial or otherwise, with respect to any
matter as to which jmmssmesss  may be claimed under this Article 5, the indemnified party shall give written
notics thereof to the mdemnifying party together with such information respecting such matter as the indemnified
party shall then have, provided, however, the failure of the indemnified party to give notice as provided herein
shall not relieve tk indemnifying patty of any obligations, to the extent the indemnifying party is not materialy
prejudiced thereby. If indemnification is sought with respect to a third-party (i.e., one who is not a party to thig
Agreement) Claim asserted ot brought against an indemnified party, the indermnifying party shall be entitled to
participate in and to assume the defense thereof, jointly with any other indemnifying party similarly notified, to
the extent that it may wish, with counsel reasonably satisfactory to such indemnified party. After such notice
from the mlemmifymg party to such indemnified party of its election to so assume the defense of such a third-
party Claim, the wlsssstmmg party shall not be liable to such indemnified party for any legal or other expenses
subsequently incurred by the latter in connection with the defense thereof, other than reasonable and necessary
costs of investigation, unless the indemnifying party has failed to assume and diligently prosecute the defense of
such third-party Claim and to employ counsel reasonabiv satisfactory to such indemnified person.  An
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indemnifying party who elects not to assume the defense of a third-party Claim shall oot be liable for the fees and
expenses of more than one counsel in any single jurisdiction for &l parties indemnified by such indemnifying
party with respect to such Claim or with respect to Claims separate but simitar Or refated in the same jurisdiction
ansing out Of the same general allegations. Notwithstanding any of the foregoing to the contrary, the indemnified
party wal] be entitled to select its own counsel and assume the defense of any action brought against y if the
indemnifying party fails to select counsel reasonably satisfactory to the indemnified party or if counsel fails to
diligently defend, the expenses of such defense to be paid by the indemnifying party. No indemnifying party shall
consent to entry of any judgment or enter into any settlement wath respect to a claim without the consent of the
iIndessisn] party, which consent shall not be unreasonably withheld. No indemnified party shall consent to entry
of any judgment or enter into any settlement of any such action the defense of which has been assumed by an
indemnifying party without the consent of such indemnifying party, which consent shall not be unreasonably
withheld

5.5 Limitation on Indemnification. The obligations of MDA and the Board of Regents under this
Article 5 are subject to any restrictions Or limitations regarding such obligations under the Constitution and laws
of the State of Texas.

ARTICLE 6
MISCELLANEOUS

6.1 Further Assurances. From time to time, as and when requested by any party hereto, any other
party hereto shall execute and deliver, or cause to be executed and delivered, such documents and instruments
and shal take, or cause to be taken, such further or other actions as may be reasonably necessary to effectuate
tk transactions contemplated hereby, including, without limitation, the transfer to MDA of the entire legdl and
beneficial ownership of the BTI Shares.

6.2 Public Announcements. Except as mutually agreed, none of MDA, the Board of Regents, the
Company nor any of their respective Affiliates shall issue ary press release or public announcement regarding
tk execution of this Agreement or the transactions contemplated hereby, unless in the reasonable judgment of
such person such release is required by applicable securities laws, provided the otha party shall have a reasonable
opportunity to review and approve such release prior to issuance.

6.3 Expenses. MDA, the Board of Regents and the Company shall bear their own respective legal
and accounting fees, and other costs and expenses with respect to the negotiation, execution and delivery of this
Agreement, the Shareholders’ Agreement, the License Agreement, and consummation of the transactions
contemplated hereby.

6.4 Notices and Waivers. Any notice, instruction, authorization, request, demand or waiver
hereunder shall be in writing, and shall be delivered either by personal delivery, by telegram, telex, telecopy or
similar facsimile means, by certified or registered mail, return receipt requested, or by courier or delivery service,
addressed to the parties hereto at the address indicated beneath their respective signatures on the execution pages
of this Agreement, or at such other address and number as a party shall have previously designated by written
notice given to the other parties in the manner hereinabove set forth Notices shall be deemed given when
received, if sent by facimile means (confimation of such receipt by confirmed facsmile transmission being
deemed receipt of commumications Sent by facsimile means); and when delivered and receipted for (or upon the
date of attempted delivery where delivery is refused), if hand—delivered, sent by express courier or delivery
service, or sent by certified or registered mail, return receipt requested.
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6.5 Certain References. Whenever the context requires, the gender of all words USed herein shall
include the masculine, femumine and neuter. References to articles of Sections shall be to Articles or Sections
of this Agreament unless otherwise specified. The headings and captions used in thiS Agreement are solely for
convenient reference and shail not affect the meanin g or interpretation of any article, section or paragraph herein,
or this Agreement. The terms "hereof,” “herein” or "hereunder” shall refer to this Agreement as a whole and not
to any particular article, section or paragraph. Tk terms “including” or “include" are used herein in an iljustrative
sense and not to limit a more general statement When computing time periods described by a number of days
before or after a stated date or event, the stated date or date on which the specified evmt occurs shall not be
counted and the last day of the period shail be counted.

6.6  Successors and Assigns. This Agreement shall bind, inure to the benefit of and be enforceable
by the parties hereto and their respective successors and permitted assigns, and if an individual, by his executors,
administrators, and beneficiaries of his estate by will or the laws of descent and distribution. This Agreement
and the rights and obligations hereunder shall not be assignable or delegable by any party; provided, that MDA
or the Board of Regents may assign their rights and obligations hereunder to an Affiliate.

6.7  Applicable Law. This Agreement shall be governed by and construed in accordance with the
laws of the State of Texas and of the United States applicable in Texas, excluding, however any rule of conflict-
of-laws that would direct or refer the resolution of any issue to the laws of any other jurisdiction. Each party
hereto hereby acknowledges and agrees that it has consulted legal counsel in connection with the negotiation of
this Agreement and that it has bargaining power equal to that of the other parties hereto in connection with the
negotiation and execution Of this Agreement Accordingly, tk parties hereto agree that the rule that an agreement
shall be construed against the draftsman shadl have no application in tbe construction or interpretation of this

Agreement.

6.8  Amendment and Entirety. This Agreement may be amended, modified, or superseded only
by written instrument executed by all parties hereto. This Agreement sets forth the entire agreement and
understanding of the parties with respect to the transactions contemplated hereby and supersedes dl prior
agreements, arangements, and understandings relating to the subject matter hereof. Except as expresdy
permitted by this Agreement, the contents of schedules and exhibits hereto shall not be deemed to negate or
modify amy representation, warranty, covenant or agreement contained in this Agreement Without limiting the
generality of the preceding sentence, any representation, warranty, ¢ovenant a Other agreement contained in any
document, instrument or agreement delivered pursuant hereto or entered into in connection herewith is made in
addition to, and not in lieu of, any representation, warranty, covenant or other agreement contained herein.

6.9 Rights of Parties. Nothing in this Agreement, whether express or implied, is intended to confer
any rights or remedies under or by reason of this Agreement on any persons other than the parties hereto and their
respective successors and assigns, nor shall amy provision give any third persons any rignt of subrogation or
action Ova against any party to this Agreement. Without limiting the generality of the foregoing, it is expresdy
understood that this Agreement does not create any third party beneficiary rights.

6.10 Time of Essence. Tii is of the es- in the performance of this Agreement.

6.11 Counterparts. This Agreement may be exeauted in any number of counterparts, each of which
shall be deemed an original and all which together shall constitute one and the same instrument.
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iN WiTnNESs WHEREOF, this Stock Purchase Agreement is executed and delivered as of the date first
above wntten.

BOARD OF REGENTS:
BOARD OF REGENTS OF THE UNIVERSITY
OF TEXAS SYSTEM

By:
Name:
Title

Address; 201 W. 7th Street
Austin, Texas 7870 1

At Office of the General Counsel
Telecopy: (5 12) 4994523

MDA:
THE UNIVERSITY OF TEXAS

M.D. ANDERSON CANCER CENTER

By:
Name:
Title

Address: 1020 Holcombe Boulevard, Suite 1405
Houston, Texas 7/030
Attn: William J. Doty

Telecopy: (713)

COMPANY:
BIOCYTE THERAPEUTICS
By:

Name:
Title:

Address: 559 San Felipe, Suite 3 10
Houston, Texas 77056
Attn: Jerald S. Cobbs

Telecopy: (713) 993-4696
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DRAFT: 10/4/96

THE SECURITIES REPRESENTED BY THESE WARRANTS AND THE COMMON
STOCK ISSUABLE THEREBY HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT™), OR ANY OTHER
APPLICABLE SECURITIES LAW. TEE SECURITIES REPRESENTED BY THESE
WARRANTS MAY NOT BE TRANSHERRED, EXCEPT PURSUANT TO AN EFFECTIVE
REGISTRATION STATEMENT UNDER, OR IN A TRANSACTION EXEMPT FROM
REGISTRATION UNDER, THE SECURITIES ACT AND IN ACCORDANCE WITH ANY
OTHER APPLICABLE SECURITIES LAWS.

WARRANTS

to Purchase Common Stock of

BIOCYTE THeERAPEuUTICS, INC.

Expiring on, 20

This Common Stock Purchase Warrant (the “Warrant”) certifies thet for vaue recaived, the
Boad of Regents of the Univarsty of Texas Sysem (the “Holde™), or its permitted assgns, is
entitled to subscribe for and purchase from the Company (as hereinafter defined), in whole or in part,
shares of duly authorized, vaidly issued, fully paid and nonassesssble shares of Common
Stock (as hereinafter defined) at the Exercise Price (es hereinafter defined) per share of §
subject, however, to the provisons and upon the terms and conditions hereinafter st forth.
number of Warrants (as herendfter defined), the number of shares of Common Stock purchessble
hereunder, and the Exercise Price therefor are subject to adjustment as hereinafter st forth.  These
Warrants and &l rights hereunder shall expire a 5:00 p.m., Houston, Texas time, on 20
(five years dter the date of grant) (the “Expiration Dae’).

ARTICLE |
Definitions
As usd heran, the falowing terms shdl have the meanings st forth bdow:
11 “Affiliate " Sl mean any person that directly, or indirectly through one or more
intermediaries, contrals, or is contralled by, or is under common contral with, or is an officer or

director of, such person. Asused in the definition of Affiliate, the teem “contral” (induding the terms
“contrdlling, * “contralled by’ or “under common control with”) means the possession, direct or
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indirect, of the power to direct, cause the direction of or influence the management and palices of
a Parson whether through the ownership of vating securities, by contract, through the holding of a
postion as a director or officer of such person, or otherwise

1.2 “Company” shall mean BioCyte Therapetics, Inc., a Ddaware corporation and shall
also indude any successor t her et o With repect to the obligations hereunder, by merger, consolidation
or otherwise

13 “Common Suck” shall mean and include the Company’s Common Stock, par vaue
$.001 per share, now or hereafter authorized and shdl dso indude (i) in case of any reorganization,
reclassification, consolidation, merger, share exchange or sde, trandfer or other digoogtion of ass,
the sock or other securities provided for herein, and (i) any other shares of common stock of the
Company into which such shares of Common Stock may be converted.

1.4 “Exercise Price” shall meantheinitid purchese priceof § per share of Common
Stock payable upon exercise. of the Warrants as adjusted from time to time pursuarnt to the provisons
hereof.

1.5 “Market Price” for any day, when used with reference to Common Stock, shall meen
the price of sad Common Stock determined as fallows (i) the last reported sde price for the
Common Stock on such day on the principal securities exchange on which the Common Stock is
liged or admitted to trading or if no such sale takes place on such date, the average of the dosing bid
and asked prices thereof as offiddly reported, or, if not o0 lisged or admitted to trading on any
securities exchange, the lagt sale price for the Common Stock on the Nasdaq Stock Market on such
date, or, if there shdl have been no trading on such date or if the Common Stock shall not be listed
on such sysem the average of the dosng bid and asked prices in the over-the-counter market as
furnished by ay NASD member firm sdected from time to time by the Company for such purpose
If the price of a share of Common Stock shdl not be so reported, the Market Price of a share of
Common Stock shag be determined in good fath by the Company’s Board of Directors, provided
thet, if the Holder disagrees with the Board's determingtion of the Market Price, the Company will
retan an invesment advisor (the cogt of which shag be borne equdly by the Company and the
Holder) which is reasonably satisfactory to Holder to determine such Market Price, which Market
Price gl be binding on the Company and the Holder for purposss of these Warrants as of the
rlevant dete a issue

1.6 “Permitted Transferee” Shdl mean with respect to the Holder any Affiliate of Holder;
provided, however, tha such Pamitted Tranderees shdl be subject to the provisons of these
Warrants and shall be considered holders for purposes of these Warrants and, provided further, that
each such Parmitted Transferess agrees thet it shall not thereafter trandfer these Warrants to any
person who is not an Affiliate of Holder.

1.7  “Stockholders ‘ Agreement” shall meen that certain Stockholders Agreement dated

, 1996, among the Company and its Stockholders, a copy of which is atached hereto
as Exhibit A.
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18  “Triggering Event’ means the eatlies of the following everts to occur (w) the
consummiion of an initid public offering invalving the sdle of Common Sock by the Company to
the genad public in a bona fide irm commitment underwritten public offering pursuant to a
regidraion datement filed with, and dedared efective by, the Securities Exchange Commisson
under the Securities Adt, pursuant to which the Company recalves gross proceeds of at leest
$10,000,000, and with the Common Stock having an initid purchase price to the public of not less
then $5.00 pa dhae (X) ay consolidation, merger or other reorganization involving the Company
and in which the surviving corporation is neither the Company nor its Affiliates (as existed prior to
such consolidetion. merger or reorganizaion); (y) any transaction or series of rdaed transaction
whereby the then exising sockholders of the Company propose to trandfer in excess of 50% of the
Company’s Voting power (other then to Affiliates of the Company as defined in Section 2.5); or (2)
sale O transfer Of more than 50% by vadue of the assats of the Company (other then to Affiliates of
the Company).

19  “Warramt’ shag mean the right upon exercdise to purchase one Warrant Share

110  “Warramt Shares” $dl mean the shares of Common Stock purchased or purchaessble
by the holder hereof upon the exercise of the Warrants

ARTICLE
Exerdse of Warants and Converson

2.1  Method of Exercise. The Warantsrepresented hereby may be exercised by the holder
hereof, in whole or in part, & any time and from time to time within the peiod commencing on the
occurrence of the first Triggering Event on or after the date hereof, and expiring & 5:00 p.m,,
Houston, Texas time, on the Expiration Date (the “Exercise Period”). To exercise the Warrants, the
holder hereof shdl ddiver to the Company, a the Warant Office designated herein (i) a written
notice in the form of the Substription Natice attached as an exhibit hereto, gating therein the dection
of such holder to exerdse the Warants in the manner provided in the Substription Notice
(i) payment in full of the Exercise Price in cash or by bank check for all Warrant Shares purchased
hereunder, (i) these Warrants and (i) an Adoption of Stockholders’ Agreement pursuant to Section
2.8. The Warrants shall be deemed to be exercised on the date of recapt by the Company of the
Subscription Notice and the Adoption of Stockholders Agreement (i not currently a party thereto),
accompanied by payment for the Warrant Shares and surrender of these Warrants, as eforesaid, and
such dete is refared to herein as the “Exerdse Dae’. Upon such exercise, the Company dhdl, as
00N as reasonably practicable and in any event within fifteen business days theredfter, issue and
deliver to such holder a certificate or certificates for the full number of the Warrant Shares purchased
by such holder hereunder, and shag, unless the Warrants have expired, ddiver to the holder hereof
anew Warrant representing the number of Warrants, if any, theat sheg not have been exercised, in
other repects identicd to these Warrants, together with cash in lieu of any fraction of a share as
provided in Section 2.7. As permitted by gpplicable law, the person in whose name the certificates
for Common Stock are to be issued shall be deemed to have become a holder of record of such
Common Stock on the Exercise Date and shag be entitled to al of the benefits of such holder on the
Exedse Dae, induding without limitation the right to recalve dividends and other didtributions for
which the record date fdls on or after the Exercise Date and to exercise voting rights.
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2.2 Convadon of Warrants. The holder hereof shail have the right to convert these
Warrants (the “Converson Right”), in whole but not in part, & any time during the Exerdise Period.
into shares of Common Stock as provided for in this Section 22.  Upon exerdse of the Converson
Right, the holder of these Warrants shdl be entitled to (without payment of any Exerdse Price) that
number of shares of Common Stock equal to the quatient obtained by dividing () the vaue of these
Warants a the time the Converdon Right is exerdsed (determined by subtracting the aggregate
Exerdse Price for these Warrants in effect immediady prior to the exerdse of the Converson Right
from the amount dbtained by muitiplying the number of shares of Common Stock issugble upon the
exedse of these Warants by the Market Price immediatdy prior to the exerdse of the Converson
Right) by (y) the Market Price of one share of Common Stock immediady prior to the exerdse of
the Converson Right. To exerdse the Converson Right, the holder hereof shall ddiver to the
Company, & the Warant Office desgnated herein, (i) a written notice in the form of the Converson
Notice atached as an exhibit hereto, dating therein the dection of such holder to exerdse the
Converson Rights in the manner provided in the Converson Natice, (ii) these Warrants and (i) an
Adoption of Stockholders Agreement pursuant to Section 2.8. The Warrants shall be deemed
converted on the date of recapt by the Company of the Converson Notice and the Adoption of
Stockholders Agreement (i not currently a party thereto), and surrender of these Warrants, as
aforesad, and such date is referred herein as the “Converson Date” Upon such converson, the
Company shag, as 00n as reasonably practicable and in any event within fifteen business days
thereefter, issue and ddiver to such holder a catificate or certificates for the full number of the
Warrant Shares issuable upon such converson, together with cash in lieu of any fraction of a share
as provided in Section 2.7. As permitted by gpplicable law, the person in whose name the catificates
of Common Stock are to be issued shall be deemed to have become a holder of record of Common
Sock on the Converson Date, induding without limitation the right to recaive dividends and other
digributions for which the record date fdls on after the Converson Dae and to exerdse vating

rights.

2.3 Expenses and Taxes. The Company sheg pay all expenses and taxes (including,
without limitation, all documentary, damp, trander or other transactiond taxes) other than income
taxes dtributable to the preparation, issuance or ddivery of the Warrants and of the shares of
Common Stock issuable upon exerdse or converson of the Warrants

2.4 Reservation of Shares. The Company shag resrve & all times S0 long as the Warrants
remain outsanding, free from preemptive rights, out of its authorized but unissued shares of Common
Stock, 0ldy for the purpose of effecting the exerdse or converson of the Warrants, a sufficient
number of shares of Common Stock to provide for the exerdise or converson of the Warrants

2.5  Valid Issuance. All shares of Common Stock thet may be issued upon exerdise or
converson of the Warrants will, upon issuance by the Company, be duly and vdidly issued, fully pad
and nonassessable and free from dl taxes, liens and charges with repect to the issuance thereof and,
without limiting the generdity of the foregoing, the Company dheg take no action or fal to teke any
action which will cause a contrary result (induding, without limitation, any action that would cause
the Exercise Price to be less then the par value, if any, of the Common Stock).

2.6  Acknowledgment of Rights. At the time of the exercise or converson of the Warrants
in accordance with the terms hereof and upon the written request of the holder hereof, the Company
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will acknowledge in writing its continuing obligetion to afford to such holder any rights (including,
without limitation, any right to regidraion of the Warant Shares) to which such holder sheh continue
to be entitled after such exerdse or converson in accordance with the provisons of these warrants;
provided, however, that if the holder hereof sheh fall to make any such requedt, such falure shdl not
afect the continuing obligation of the Company to aford to such Holder any such rights

2.7 No Fractional Shores. The Company shdl not be required to issue fractional shares
of Common Stock on the exercise or converson of these Warrants,  If more than one Warant shal
be presented for exerdse or converson a the same time by the same holder, the number of full shares
of Common Stock which shah be issuable upon such exerdse or converson shdl be computed on the
basis of the aggregate number of whole shares of Common Stock purchassble on exerdise or issuable
upon converson, as the case may be, of the Warrants 0 presented.  If any fraction of a share of
Common Stock would, except for the provisons of this Section, be issudble on the exerdse or
converson of these Warrants, the Company shdl pay an amount in cash cdculaed by it to be equd
to the Market Price of one share of Common Stock a the time of such exerdse multiplied by such
fraction computed to the nearest whole cant.

2.8  Stockholders' Agreemant. As a condition of the holder's exercise or converson of
these Warrants, the holder shah execute and ddiver to the Company an Adoption of Stockholders
Agreament, whereby the holder shal become a party to the Stockholders Agreement; provided,
however, no such requirement shall apply if the holder is then currently a party to such Stockholders
Agreaman.

ARTICLE I
Trander

31 Warrant Office. The Company shdl maintain an office for certain purposes oedified
herein (the ‘Warrant Office™), which office shdl initidly be the Company’s offices a 5599 Sen Felipe,
Suite 3 10, Hougton Texas 77056, and may subsequently be such other office of the Company or of
any trander agent of the Common Stock in the continental United States as to which written notice
hes previoudy been given to the Holder. The Company shall mantan, a the Warant Office, a
regider for the Warrants in which the Company shdl record the name and address of the person in
whose name these Warrants have been issued, as well as the name and address of each permitted
assignee of the rights of the regidered owner heredf.

3.2 QOwnership of Warrants. The Compary may deam and treat the person in whose name
the Warrants are regidered as the holder and owner hermf until provided with natice to the contrary.
The Warrants may be exercised or converted by a Permitted Trandferee for the purchese of Warrant
Shares without having new Warrants issued.

3.3 Restrictions on Transfer of Warrants. These Warants shdl not be trandferred, in
whale or in part, by the Holder, except to a Permitted Trandferee. The Compeny agrees to maintan
a the Warrant Office books for the regidration and trandfer of the Warrants. The Company, from
tune to time, Sdl regiger any permitted trander of the Warrants in such books upon surrender of
these Warrants a the Warrant Office properly endorsed or accompanied by gopropriate insruments
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of trandfer and written indructions for trandfer. Upon any such permitted trandfer and upon payment
by the Holder or its trandferee of any gpplicable trander taxes, new Warrants shdl be issued tg the
trandferee and the tranderor (as ther repective interests may gppear) and the surrendered Warrants
shdl be cancded by the Company. Any trander or atempted trander of these Warrants, in whole
or in part to any person other than a Permitted Tranderee shdl be void and ineffectud and shdll not
operde to trander any interest or title in the purported tranderee

34  Compliance with Securities Laws.  Subject to the terms hereof and notwithstanding
any other provisons contained in these Warants, the Holder undergands and agress that the
following redrictions and limitations shdl be gpplicable to dl Warrant Shares and to dl resdes or
other tranders thereof pursuant to the Securities Act of 1933, as amended (the “ Securities Act”):

34.1 Theholder here-of agrees that the Warrant Shares may not be sold or otherwise
tranderred unless the Warrant Shares are regisered under the Securities Act and gppliceble dae
securities or blue ky laws or are exempt therefrom.

3.42 A legend in substantially the following form will be placed on the cetificate(s)
evidendng the Warrant Shares, together with such other legends as may be required by gpplicable
law or the Stockholders Agreement:

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE
NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT’), OR ANY OTHER APPLICABLE
SECURITIES LAW AND, ACCORDINGLY, THE SECURITIES REPRESENTED
BY THISCERTIHCATE MAY NOT BE RESOLD, PLEDGED, OR OTHERWISE
TRANSHERRED, EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION
STATEMENT UNDER, OR IN A TRANSACTION EXEMPT FROM
REGISTRATION UNDER, THE SECURITIES ACT AND IN ACCORDANCE
WITH ANY OTHER APPLICABLE SECURITIES LAWS”

343 Sop trander indructions will be imposed with respect to the Warrant Shares
90 as to redrict resdle or other transfer thereof

ARTICLE IV
Adjugments

41  Stock Splits and Reverse Splits.  In the event thet the Company Sl at any time
subdivide its outstanding shares of Common Stock into a grester number of shares, the Exercise Price
in effect immediatdy prior to such subdivison shdl be proportionady reduced and the number of
Warrant Shares purchasable pursuant to the exercise or converson these Warrants immediately prior
to such subdivison shdl be proportionatdy incressed, and convarsdy, in the event that the
outstanding shares of Common Stock shall a any time be combined into a smdler number of shares,
the Exerase Price in effect immediady prior to such combination shdl be proportionately increased
and the number of Warrant Shares purchasable upon the exercise or converson of these Warrants
immediaidy prior to such combination shdl be proportionatdy reduced.
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4.2  Reorganizations and Asset Sles. If any capitd reorganization or redasdfication of
the capitd gock of the Company, or any consolidation, merger or share exchange of the Company
with another parson ot the sde trander or other digpogtion of dl or subgtantidly dl of its assets to
another person sheh be effected in such a way thet holders of Common Stock shdl be entitled to
receive capital stock, securities or assets with repect to or in exchange for their shares, then the
following provisons shdl apply:

4.2.1 Asaoondtion of such reorganization, reclassfication, consolidation, merger,
share exchange, de trander or other digpostion, lavful and adequete provisons shdl be made
whereby the holder hereof shdll thereafter have the right to purchase and recaive upon the terms and
conditions specified in these Warants and in lieu of the Warrant Shares immediately theretofore
receivable upon the exercise or converson of the rights represented hereby, such shares of capitd
dock, securities or assets as may be issued or payable with respect to or in exchange for a number
of outdanding shares of such Common Stock equd to the number of Warrant Shares immediady
theretofore s0 recaivable had such reorganizaion, redassfication, consolidation, merger, share
exchange or sde not taken place, and in any such case gopropriate provison reasonebly satisactory
to such holder sheh be meade with respect to the rights and interests of such holder to the end that the
provisons hereof (including, without limitation, provisons for adjustments of the Exerdse Price and
of the number of Warant Shares recavable upon the exerdse or converson) sheh thereafter be
aopliceble, as nearly as posshble, in rdaion to any shares of capitd stock, securities or assets
theresfter ddiverable upon the exerdse or converson of Warrants.

422 If asareat of a meger, share exchange or consolidation of the Company
with or into another person the number of shares of common sock or its equivaent of the successor
person issugble to holders of Common Stock is gregter or lessr than the number of shares of
Common Stock outganding immediatdy prior to such merger, share exchange or consolidetion, then
the Exerdse Price in effect immediady prior to such merger, share exchange or consolidation sheg
be adjused in the same manner as though there were a subdivison or combinaion of the outstanding
ghares of Common Stock.

4.2.3 The Company shag nat effect any such consolidation, merger, share exchange,
e trande o other digpogtion unless prior to or Smultaneoudy with the consummation  thereof
the successor person (if other then the Company) resuiting from such consolidation, share exchange
or merger or the person purchasang or otherwise acquiring such assets shag have assumed by wrritten
ingrument executed and mailed or ddivered to the holder hereof a the lagt address of such holder
gopearing on the books of the Company the obligation to ddiver to such holder such shares of capitd
stock, securities or assets as, in accordance with the foregoing provisons, such holder may be entitled
to recaive, and all other lidhilities and obligations of the Company hereunder. Upon written request
by the holder hereof, such successor person will issue a new Warat revised to reflect the
modifications in these Warrants effected pursuant to this Section.

4.24 |If apurchese, tender or exchange offer is made to and accepted by the holders
of 50% or more of the outdanding shares of Common Stock, the Company shdl not effect any
consolidation, merger, share exchange or sde, trander or other digpogtion of dl or subgantidly dl
of the Company's assets with the person having made such purchase, tender or exchange offer or with
ay affiliate of such person, unless prior to the consummation of such consolidation, merger, share
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exchange, sale, trandfer or other digpogtion the holder hereof sheh have been given a reasoncble
opportunity, not to exceed 15 business days, to then dect to receive upon the exercise or conversion
of the Warrants either the capitd stock, securities or assts then issuable with respect to the Common
Stock or the capitd stock, securities or assets, or the equivaent, issued to previous holders of the

Common Stock in accordance with such purchase, tender or exchange offer.

43  De Minimis Adjustments. No adjusment in the number of shares of Common Stock
purchasable hereunder shall be required unless such adjustment would require an increase or decrease
of & least one share of Common Stock purchasable upon an exerdse or converson of eech Warrant
and no adjusment in the Exercise Price shall be required unless such adjusment would require an
increase or decrease of at least $0.0 1 in the Exercise Price; provided, however, that any adjustments
which are not required to be mede shail be carried forward and taken into account in any subseguent
adjusment.  All cdculations shal be made to the nearest full share or nearest one hundredth of a

dollar, as goplicable

4.4  Notice of Adjustment. Whenever the Exercise Price or the number of Warrant Shares
issuable upon the exerdise of the Warrants shall be adjusted as herein provided, or the rights of the
holder hereof sheh change by reason of other events specified herein the Company shah compute the
adjused Exercise Price and the adjusted number of Warrant Shares in accordance with the provisons
hereof and shdl prepare an officer’s catificate seting forth the adjused Exerdse Price and the
adjusted number of Warrant Shares issuable upon the exercise of the Warrants or specifying the other
shares of dock, securities or assets recaivable as a result of such change in rights, and showing in
reasonable detal the facts and caculations upon which such adjusments or other changes are based.
The Company shall cause to be mailed to the holder hereof copies of such officar’s catificate together
with a notice gaing thet the Exercise Price and the number of Warrant Shares purchasable upon
exadse of the Warrants have been adjusted and seting forth the adjusted Exercise Price and the
adjusted number of Warrant Shares purchasable upon the exercise of the Warrants.

45  Natificaions to Holders. In cae & any time the Company proposess dter the
occurrence of a Triggering Evertt:

@) to dedare any dividend upon its Common Stock payable in capitd stock or
meke any spoecid dividend or other digribution (other than cash dividends) to the holders of
its Common Stock,

(i) tooffer for subscription pro retato all of the holders of its Common Stock any
additiond shares of capitd dock of any dass or other rights;

(ii)  to effect any capitd reorgenization, or reclassification of the capitd stock of
the Company, or consolidation, merger or share exchange of the Company with ancther
person, or sde trander or other digpogtion of all or subgantidly all of its assats or

(v)  todfect avountary or involuntary dissolution, liquidetion or winding up of
the Company,
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then, in any one or more of such cases, the Company shag give the holder hereof () @ least 10 days
(but not more than 90 days) prior writ-ten notice of the date on which the books of the Company sheh

dose or a record sheh be taken for such dividend, didribution or subscription rights or for
determining  rights to vote in respect of ay such issuance reorganizetion, redassfication,

consolidation, merger, share exchange, sde, trander, digpostion, dissolution, liquidation or winding
up, and (b) in the case of any such issuance, reorganization, reclassfication, consolidation, merger,
share exchangg, sale, trandfer, disposition, dissolution, liquidation or winding up, a least 10 days (but

not more than 90 days) prior written notice of the date when the same shah teke place.  Such natice
in accordance with the foregoing dause () sheh also specify, in the case of any such dividend,
didribution or substription rights, the deate on which the holders of Common Stock shah be entitled
thereto, and such natice in accordance with the foregoing dause (b) shag aso pedify the date on
which the holders of Common Stock shah be entitled to exchange their Common Stock, as the case

may be for securities or other propety ddiverable upon such reorganization, redassfication,
consolidation, merger, share exchange, sde, trander, digpogtion, dissolution, liquidation or winding
up, as the case may be.

ARTICLE V
Regidration Rights

5.1 Registrable Stock. As used in this Article V, the term “Regidrable Siock” dhdl mean
all Warrant Shares issued pursuant to the provisons of these Warrants, but shall not indude the actud
Warrant.

5.2 Incidental Registration

521 If the Company proposss a ay time during the period commendng Six
months after an initid public offering of Common Stock and expiring on the Expiraion Date, to file
a regidraion datement on a generd form of regigration under the Securities Adt, and rdding to
shares of Common Stock issued or to be issued by it for cash (other than a regidration effected soldy
to implement an employee benefit plan or solely with respect to a transaction to which Rule 145 under
the Securities Adt is goplicable), then it shdl give & least 20 days written notice before the initid
filing with the Securities Exchange Commisson of such regidraion datement to dl holders of
Regigrable Stock and any other holders of securities of the Company having any rights to indude
securities in such regidration. Upon the written request of the holder of any shares of Regidrable
Sock given within 10 days dter recapt of any such notice (daing the number of shares of
Regidrable Stock to be digposed of and the intended method of digpogtion of such shares by such
holder or holders), the Company will use its best efforts to promptly cause dl such shares of
Regidrable Stock intended to be digposed of, the holders of which shag have o requested regidration
thereof to he regisered under the Securities Act S0 as to permit the sde or other digpostion by such
holder or holders of the shares o regidered, subject to the limitations st forth in Section §5.2.2.

522 |If ay of the Company's managing undenwriters advises the Company in
writing thet, in its opinion, the digribution of the Regidrable Stock requested to be included in the
registration concurrently with the securities being registered by the Company, together with any other
securities of the Company hdd by halders with Smilar inddenta regidration rights which have 0
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requested to be included in such registration (such securities and such Registrable Stock col I ectivel y

referred to as the “Requested Securities’), may jeopardize the successul completion of the offering
of the Company's securities, then the holders of Requested Securities shall reduce the amount of
Requested Securities each intended to didtribute through such offering on a pro rata basis or until ai]

such seaunities of the Company have been diminated from such offeing. Notwithgtanding any
provison contained herein to the contrary, the Company shall have the right to terminate or withdraw
any regidration initigted by it under this Artide V prior to the effectiveness of such regidration
whether or not any holder of Regidrable Stock has dected to indude any such Regidrable Stock in
uch regigration.

5.3 Registration  Procedures.

5.3.1 If and when the Company is required by the provisons of this Artide V to use
its best efforts to effect promptly the regigration of shares of Regidrable Stock under the Securities
Act, the Company will, as expeditioudy as possble

(i) prepare and file with the Securities and Exchange Commisson (the
“Commisson’) a regidration satement with respect to such shares and use its bet efforts to cause
such regidration datement to become and remain effective as provided herein for a period of not less
than Sx months, exoept that the Company shdl not be required to conduct any spedid audit and if
such an audit would be required, the Compary may delay such regidration satement until such time
as such gpedd audit is no longer required;

(i) prepare and file with the Commisson such amendments and upplements to
uch registration Satement and progpectus used in connection therewith as may be necessary to keep
SUch registration Satement effective and current and to comply with the provisons of the Securities
Act with respect to the sde or other digpostion of all shares covered by such regidration Satement,
induding such amendments and supplements as may be necessary to reflect the intended method of
dispastion from time to time of the prospective seller or selers of such shares for a period of not less

than Ix months

(i)  furnish to each progpective sHler such number of copies of a progpectus,
induding a preltiminary progpectus, in conformity with the requirements of the Securities Act, and
such other documents as such sHler may reasonably request in order to fadilitate the public sle or
other digpodtion of the shares owned by such sler; and

(iv)  useitsbed efforts to register or qualify the shares covered by such regidration
satement under such ather securities or blue sky or other goplicable laws of such jurisdictions within
the United States, as each prospective seller shdl reasonadly request (provided, however, that the
Company shdl not be obligated to qudify as a foreign corporaion to do busness under the laws of
any juridiction in which it is nat then qualified or to file any generd consent to sarvice of process),
and do such ather reasonable act and things as may be required to enable such progpective seller to
consummete the public sde or other digpogtion in such jurisdictions of the shares owned by such
seller.
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(v)  notify each seller of Registrabie Stock covered by such registration statement
a any time when a prospectus rdaing thereto is required to be ddivered under the Securities Act of
the hgppening of any evert as a result of which the progoectus induded in such regidraion datement,
as then in efect, indudes an untrue gatement of a maerid fact or omits to date a matena] fact
required to be dated therein or necessxry to make the daiements therein, in the light of the
drcumgtances then exising, nat mideading, and a the request of any such Hler, prepare and furnish
to such sdler a reasonable number of copies of a supplement to or an amendment of such progpectus
as may be necessary S0 that, as theresfter ddlivered to the purchasers of such shares, such prospectus
shdl not indude an untrue datement of a materid fact or omit to date a maerid fact required to be
dated therein or necessary to make the datements theran, in the light of the drcumstances then
exiging, not misleading;

(vi) causedl such Registrable Stock registered pursuant hereunder to be listed on
each securities exchange on which amilar securities issued by the Company are then lided;

(vii)  provide a trander agent and regidrar for dl Regidrable Stock regigered
pursuant to such regigration satement and a CUSP number for dl such Regigrable Stock, in each
case not later than the effective date of such regidration; and

(viii)  comply with dl gpplicable rules and regulations of the Commisson, and make
avaladle to its security holders, as soon as reasonably practicable, an earnings Satement covering the
period of & least twelve months but not more then eighteen months, beginning with the first month
dter the dfective dae of the regidraion datement, which eanings datement shah stidy the
provisons of Section 1 1(8) of the Securities Act.

532 Each prospective seller of Regigrable Stock and each underwriter designated
by such sdler (other than each underwriter sdlected by the Company in connection with the sde by
the Company of shares of Common Stock) shdl be reguired to furnish to the Company such
informetion as the Company may ressonably require from such sdler or underwriter for indugon in
the regigration gatement (and the progpectus induded therein).

5.3.3 The holders of dhares induded in the regigraion datement will not (until
further notice) effect sales thereof after receipt of tdegrgphic or written notice from the Company to
sugpend sAes in order to permit the Company to correct or updete a regidration Satement or
progpectus; but the obligations of the Company with respect to maintaining any regidration Satement
current and effective shag be extended by a period of days equd to the period such suspengon isin
effect.

54  Expenses. AU expenses incurred in effecting any regidration pursuant to this Artide
V induding, without limitation, all registration and tiling fees (including, dl expenses inddert to filing
with the NASD), printing expenses expenses of compliance with Blue Sky laws and fees ad
disoursements of counsd for the Company shdl be borne by the Company.  Notwithdanding  the
foregoing, the Company sheg not be ligdle for (i) any fees discounts or commissons to any
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underwriter in respect of the securities sold by such holder of Regidrable Stock or (i) any fees or
expensss of counsd to the holders of Regigrable Stock.

5.5  Indemnification

55.1 The Company agress to indemnify each holder requesting or joining in a
regidration pursuant to this Articde V, eech of its officars regents. directors, partners, and each
person or entity who cont r ol s Such holder within the meaning of Section 1 5 of the Securities Act, and
eech underwriter and sdling broker of the securities S0 regisered, and thar repective successors,
agand all dams fosses, damages, liabilities, fines and pendties (or actions in respect thereof) arising
out of or based on any untrue datement (or dleged untrue Satement) of a materid fact contained in
any progpectus, offering drcular or other document incident to any regidration, qudification or
compliance (or in any rdaed regidraion datement, natification or the like) or aty omisson (or
dleged omisson) to date therein a materid fact reguired to be dated therein or necessary to make
the gatements therein not mideading, or any vidation by the Company of any rule or regulaion
promulgated under the Securities Act gpplicable to the Company and rdating to action or inaction
required of the Company in connection with any such regidration, qudificaion or compliance, ad
agress to reamburse each such holder, each of its officers, regents, directors, patners, and each
person or entity who contrals such holder within the meaning of Section 15 of the Securities Act, and
eech such underwriter, and thelr regpective successors, for ay legd and any other expenses
reesonably incurred in connection with investigating or defending any such dam, loss damage,
liability or action, provided, however, that the Company will not be ligble in any such case if (and to
the extent thet) such datement or omisson was made in rdiance upon information (induding, without
limitation written responses to inquiries) furnished to the Company by an indrument duly executed
by such holder or underwriter and ated to be specificdly for use in such prospectus, offering crcular
or other document (or rdaed regigration Satement, natification or the like) or any amendment or
upplement  thereto.

5.5.2 To the extent authorized by the Conditution and the laws of the State of
Texas each holder requeding or joining in a regigration pursuat to this Artide V and eech
underwriter of the securities S0 registered will indemnify the Company each of its officars regents,
directors, partners, and each person, if any, who controls any thereof within the meaning of Section
15 of the Securities Act and their respective successors againd al daims, losses, dameges, liablities,
tines and pendlties (or actions in respect thereof) arigng out of or based on any untrue Satement (or
dleged untrue datement) of a materid fact contained in any prospectus, offering drcular or other
document incident to any regidration, qudification or compliance (or in any rdaed regidration
datement, natification or the like) or any omisson (or aleged omisson) to date therein a materia
fact required to be dated therain or necessary to make the Satements therein not mideading, and will
reimbu