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Background: Student anti-abortion group at state university brought action agai nst
university officials to challenge university's literature distribution policy as a
violation of the First Amendnent. The United States District Court for the Wstern
District of Texas , Janmes R Nowlin, J., granted summary judgnent for the student group
Def endant s appeal ed.
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Hol di ngs: The Court of Appeals , E. Gady Jolly, Circuit Judge, held that:

(1) anonymous |l eafleting prohibited by the university's literature distribution policy was
a form of speech protected under the First Amendnent;

(2) strict scrutiny review applied to the university's literature distribution policy;

(3) university's literature distribution policy was not narrowWy tailored to a significant
governnent interest, and thus, was invalid under the First Amendnment; and

(4) Court of Appeals |acked jurisdiction to expand the scope of the renedy ordered by
district court.

Affirmed and remanded.
West Headnot es

[1] Constitutional Law 92 €-90. 1(1)

92k90.1(1) Mist Cited Cases

As a general proposition, anonynous speech is protected by the First Arendnent. U.S.C A
Const . Anend. 1.

[2] Constitutional Law 92 €=990.1(1.1)

92k90.1(1.1) Mst Cited Cases

The First Anendment's protection of anonynmous speech extends to anonynous |eafleting.
US. CA Const.Arend. 1.

[3] Constitutional Law 92 €=590.1(1.4)

92k90.1(1.4) Mst Cited Cases

Anonynous | eafl eting prohibited by state university's literature distribution policy,
which required that all printed materials distributed on canpus bear the nanme of a

uni versity-affiliated person or organization responsible for their distribution, was a
form of speech protected under the First Amendment. U.S.C A Const.Anend. 1.

[4] Constitutional Law 92 €-990. 1(4)

92k90.1(4) Mst Cited Cases

The standards by which regul ati ons of speech on governnment property must be eval uated

di ffer depending on the character of the property at issue; restrictions on speech in
“traditional public foruns,” such as streets and parks, receive the strictest scrutiny,
while restrictions in “nonpublic foruns,” such as nilitary installations, receive the nobst
forgiving, and restrictions on speech in a mddle category of “designated public foruns”
receive strict scrutiny if the forumis a true designated public forumbut are revi ened
under a | ess denandi ng standard for reasonableness if the forumis a “limted forum”

US CA Const.Anend. 1.
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[5] Constitutional Law 92 €=290. 1(4)

92k90.1(4) Mst Cited Cases

When di stingui shing, for First Anendment purposes, between “designated public forunf and
“l'imted public forum” court nust focus on two factors: (1) on government's intent with
respect to the forum and (2) on nature of forumand its conpatibility with speech at
issue. U.S.C A Const.Anmend. 1.

[6] Constitutional Law 92 €=590. 1(4)

92k90.1(4) Mst Cited Cases

For First Amendnent purposes, a given forumnmay be designated for one class of speaker or
speech, and still be limted with respect to others. U.S C A Const.Anmend. 1.

[7] Constitutional Law 92 €--90.1(1.4)

92k90.1(1.4) Mst Cted Cases

Qut door open areas of state university's canpus that were generally accessible to
students, such as plazas and sidewal ks, were “designated public foruns” for First
Amendnent purposes, and thus, state university's literature distribution policy, which
required that all printed nmaterials distributed on canpus bear the name of a
university-affiliated person or organi zation responsible for their distribution, was
subject to strict scrutiny as applied to its prohibition of anonynous |eafleting in such
areas, where, inter alia, although the university's restrictions on the tine, place, and
manner of speech were conprehensive, it nonethel ess expressly guaranteed its students,
faculty, and staff virtually all First Anendnent rights provided to speakers in
traditional public spaces. U.S.C A Const.Anend. 1.

[8] Constitutional Law 92 €=290. 1(4)

92k90.1(4) Mst Cited Cases

In traditional public foruns, the state may enforce regul ations of the tine, place, and
manner of expression which are content-neutral, are narrowmy tailored to serve a
significant governnent interest, and | eave open anple alternative channels of

comuni cation. U.S.C A Const.Anend. 1.

[9] Constitutional Law 92 €=290(3)

92k90(3) Mdst Cited Cases

In order to survive First Armendnent strict scrutiny, a content neutral restriction on
speech nmust be narrowWy tailored to a significant state interest and nust |eave open anple
alternative channels of communication. U.S.C A Const.Anend. 1

[10] Constitutional Law 92 €-290.1(1.4)

92k90.1(1.4) Mst Cted Cases

State university's literature distribution policy, which required that all printed
materials distributed on canpus bear the name of a university-affiliated person or
organi zation responsible for their distribution, was not narromy tailored to a
significant governnment interest, and thus, was invalid under the First Amendnent, even
assum ng that its narrow purpose of preserving outdoor areas of the canpus specifically
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for leafleting by students represented a significant state interest, and even though it

| eft open anple alternative channels of comunication for students; there were nore direct
nmeans, far |ess burdensonme on speech, through which the university could prevent
non-students fromleafleting on the university campus. U.S.C A Const.Anend. 1.

[11] Constitutional Law 92 €=90(3)

92k90(3) Mdst Cited Cases

A regulationis “narromy tailored,” for purpose of First Amendnent analysis, when it does
not burden substantially nore speech than is necessary to further the governnent's
legitimate interest. U.S.C A Const.Anmend. 1.

[12] Federal Courts 170B €544

170Bk544 Most Cited Cases

Court of Appeals |acked jurisdiction to expand the scope of the remedy ordered by district
court upon district court's grant of summary judgnent to student group at state university
inits suit against university officials to challenge university's literature distribution
policy as a violation of the First Anendnent, where the student group did not cross-appea
fromthe district court's judgnent, which enjoined enforcenent of the policy only as it
applied to the student group, although the student group had sought to have the policy
decl ared unconstitutional on its face. U.S.C A Const.Anmend. 1

*762 Gary S. McCaleb (argued), Benjamin W Bull , Jordan W Lorence , Joshua WIIliam
Carden, Alliance Defense Fund, Scottsdale, Az, for Plaintiffs-Appellees.
Don Cruse (argued), Austin, TX, for Defendants-Appellants.

Appeal fromthe United States District Court for the Western District of Texas.

Before JOLY , DAVIS and CLEMENT, Circuit Judges.

*763 E. _GRADY JOLLY, CGircuit Judge:
The University of Texas at Austin (“the University”) is the flagship canpus of the
Uni versity of Texas System Justice For Al (“JFA’) is a student anti-abortion group at

t he University. JFA brought this action challenging the University's “Literature
Policy”, which requires that all printed materials distributed on canpus bear the nane of
a university-affiliated person or organization responsible for their distribution. JFA

contends that the policy is an unconstitutional restriction on anonynous speech in a

desi gnated public forum The University responds that the policy is a reasonable,

vi ewpoi nt-neutral regulation of speech within a linmted public forum The district court
agreed with JFA, and issued a pernmanent injunction barring enforcenent of the Literature
Policy to prevent JFA from engaging in anonynous |eafl eting.

We AFFIRM the district court's holding that the Literature Policy is invalid under the
First Anmendment. As to the specific renedy ordered, however, we REMAND for further
consi deration consistent with this opinion
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In Decenmber 2000, and again in February 2001, JFA subnitted to the University's Dean of
Students an “Application for Use of University Facilities” requesting permission to erect
a 5600 square foot photographic exhibit on the University's Main Plaza. The University
deni ed the requests, but gave JFA permission to erect the exhibit el sewhere on canpus on
two occasions.

JFA al l eges that, during one of the displays, University officials attenpted to prohibit
its menbers from handing out leaflets. The leaflets in question read, sinmply, “Life is
Beauti ful - Choose Life”. Although neither party expressly states as much, it is clear that
the intervention occurred solely because the leaflets did not identify JFA as the

organi zation responsible for their distribution, as is required by the University's
Literature Policy.

As a result of the incident, JFA brought this action, challenging various University
policies on First Amendnent grounds. In response, the University anended or repeal ed
sone of the policies in question, leaving two clainms for the district court to resol ve.
One of the two, which challenged the University's rules regarding the erection of
stationary exhibits on canpus, was disnissed by the district court. JFA does not appea
t he di sm ssal

The second of JFA's two clainms challenged the Literature Policy as an unconstitutiona
restriction on anonynmous speech within a designated public forum The Literature Policy
is actually conprised of two discrete rules: Institutional Rule § 13-404 and Regents Rule
§ 12. Regents Rule 8§ 12 applies generally to the University of Texas System and provides
that “[a] nonynmous publications are prohibited, and any individual or organization
publ i shing or aiding in publishing, or circulating or aiding in circulating, an anonynous
publication will be subject to disciplinary action”. Institutional Rule § 13-404

i mpl enents the Regents Rule on the Austin canpus, and states that “all literature

di stributed on canpus nust identify the University person or organization ENL
responsi bl e*764 for its distribution”. EN2

EN1. The term “university person or organization” refers to registered student,
faculty, or staff organizations, and individual students, faculty nenbers, or staff
menbers. Under 8§ 13-103 of the Institutional Rules, all other persons and

organi zati ons are deemed “of f-canmpus persons or organi zations”.

EN2. W& woul d al so enphasi ze what is not under review in this case. JFA has not
chal | enged provisions in the Institutional Rules requiring individuals and groups to
identify thensel ves on signs posted on University kiosks (8 13-503(d)) or
departnental bulletin boards (8 13-506(b)). As noted in the district court order
what is at issue here is the “distribution” of literature-i.e., the physical handing
out of leaflets and other naterials.

The University has advanced several justifications for the Literature Policy. Bef ore the
district court, it argued, inter alia, that the policy was enacted to prevent littering on
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canpus. On appeal, the University has abandoned the anti-littering rationale and
contends that the Literature Policy ensures that literature is not distributed by
non-affiliated individuals or groups, thus preserving the canpus for use by students,
faculty, and staff.

The district court concluded (1) that “the canpuses of public colleges and universities”
are “designated public forums for student expression” and (2) that the University's
Literature Policy was not narrowy tailored to serve a significant state interest. EN3 As
such, it granted sunmmary judgment for JFA and permanently enjoined the University from
enforcing the Literature Policy “to prevent Plaintiffs from engagi ng i n anonynous

leafl etting”. The University now appeal s that deci sion.

FN3. The substantive analysis in this case was done, quite ably, by Mgistrate Judge
Austi n. Because the district court adopted the findings and recomendati ons of the
magi strate in full, we refer to themas being those of the district court.

JFA contends that the Literature Policy violates the First Arendnent, insofar as it
effectively bars anonynous | eafl eting by students on the canpus of a public university.
Before turning our attention to the Literature Policy itself, we nust address two

t hreshol d questi ons. First, we nust determ ne whether the speech at issue-that is,
anonymous | eafleting-is protected under the First Anendnent. If it is, we nust determne
the proper |evel of constitutional scrutiny to apply to the particular forumin question

A

1] As a general proposition, anonynous speech is protected by the First Anendrent.
See, e.g., Mlntyre v. Ohio Elections Comin., 514 U S. 334, 115 S. C&. 1511, 131 L. Ed.2d

426 (1995) ; Buckley v. Anerican Constitutional lLaw Foundation, Inc., 525 U S. 182,
199-200, 119 S.Ct. 636, 142 L.Ed.2d 599 (1999) ; Talley v. California, 362 U S. 60, 64,
80 S.&t. 536, 4 L.Ed.2d 559 (1960). In striking down prohibitions on anonynous

publication, the Supreme Court has noted, inter alia, the inportance of anonymity as a
nmeans of permitting “[p]ersecuted groups and sects” to “criticize oppressive practices and
laws”. Talley, 362 U S at 64, 80 S.Ct. 536.

[2] More specifically, the First Anendnment's protection of anonynous speech extends
beyond traditional publishing to enconpass anonynous | eafl eting. In Talley, for exanple,
the Suprene Court held void a city ordinance barring the distribution of handbills that
did not include the nane and address of both the author and distributor. See id. at
60-61, 65. 80 S.Ct. 536. Mor eover, the Court observed in Mlintyre that *anonynous
panphl eteering is not a pernicious, fraudul ent practice, but an honorable tradition of
advocacy and di ssent”, which “exenplifies the purpose behind the Bill of R ghts, and of

the First Anendment in particular”. 514 U.S. at 357, 115 S. &. 1511

*765 [3] Certainly, the right to “anonynous speech” has a sonewhat different neaning for
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a student who speaks on the canpus of a public university than it has for a leafleter on a
public street. Public universities can and typically do restrict access to canpus
facilities. I dentifying oneself as a student to a designated university official wll
often serve as one's “admission ticket” to use those facilities for various purposes,

i ncl udi ng speech. As such, on-campus speech-by virtue of the sinple fact that it occurs
within a forumthat only certain persons may use-will al nost never be conpletely
anonynous.

VWhat remains of a student's anonymity after he has identified hinmself to university

of ficials, however, is significant. He may, if he chooses, remain anonynous in relation
to other students, as well as nobst faculty and staff. This residual anonymity is no |ess
critical to the expression of controversial ideas on university canmpuses than the right to
nore conpl ete anonymity is to such expression in traditional public spheres. As such, we
have no troubl e concluding that the anonynous |eafleting prohibited by the Literature
Policy is a formof speech protected under the First Amendment.

B

4] We thus proceed to determ ne what |evel of First Anendnent scrutiny to apply in our

review of the Literature Policy. The policy is a restriction on speech on

gover nient - owned property-i.e., the canpus of the University of Texas at Austin. The
standards by whi ch regul ati ons of speech on government property nust be evaluated “differ
dependi ng on the character of the property at issue”. See Perry Education Assn. v. Perry

Local Educators' Assn., 460 U S. 37, 44, 103 S. Ct. 948, 74 L.Ed.2d 794 (1983). As such
our analysis turns on how the University's campus is classified as a forumfor protected
speech under the Suprene Court's precedents.

Broadl y speaking, there are three types of forumfor purposes of First Arendnent scrutiny:
traditional, nonpublic, and designated. See id. at 44-46, 103 S.Ct. 948. Restrictions
on speech in traditional public forums, such as streets and parks, receive the strictest
scrutiny. ENA Restrictions in nonpublic forunms, such as mlitary installations, receive
the nost forgiving. EN5 The canpus of the University of Texas at Austin, however, fits
nei t her category. It falls instead within the mddle category, broadly referred to as
“desi gnated” public foruns.

FNA. See, e.g., Carey v. Brown, 447 U.S. 455, 461, 100 S.Ct. 2286, 65 L.Ed.2d 263
1980) .

EN5. See, e.g., Geer v. Spock, 424 U S. 828 96 S.C. 1211, 47 L.Ed.2d 505 (1976).

In recent years, the Suprene Court has made it clear that this mddle category is further
divided into two discrete types of forum true “designated” forunms and “limted” foruns.
EN6 The distinction is critical in this case, because restrictions on speech in a
designated forumare subject to strict scrutiny, whereas such restrictions in a *766
l[imted forumare reviewed under a | ess demandi ng standard for “reasonabl eness”. See
Chiu. 260 F.3d at 346: see also Rosenberger. 515 U S. at 829, 115 S. G . 2510. FN/
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EN6. Al though the Supreme Court and the circuits have clarified the functiona

di fference between designated and linmted foruns, the precise taxonom c designation
of the latter remains el usive. As we observed in Chiu v. Plano |ndependent Schoo
District, 260 F.3d 330, 346 n. 10 (5th Cr.2001), the Suprene Court at one tine
“referred to limted public foruns as being a subcategory within a designated public
foruni, but had nore recently “used the phrase ‘limted public forum to describe a
type of nonpublic forumof limted open access”. Conpare Wdmar v. Vincent, 454

U S. 263, 273-74, 102 S.&t. 269, 70 L.Ed.2d 440 (1981) with Rosenberger v. Rector &
Visitors of the Univ. of Virginia, 515 U.S. 819, 829, 115 S. &. 2510, 132 L.Ed. 2d

700 (1995)

EN7. In Rosenberger, the Supreme Court reviewed speech restrictions in a “limted
forunf only (1) for viewpoint neutrality; and (2) to deterni ne whether the
restriction was “reasonable in |ight of the purpose served by the forunf. 515 U. S
at 829, 115 S. . 2510. This standard is identical to that which the Court has
applied to nonpublic foruns. See, e.g., Perry Education Assn.., 460 U.S at 49, 103
S. Ct. 948.

[5] I'n Chiu, this court set forth a two-factor test for classifying such internediate
public foruns as either designated or |imted. Under Chiu, we look to “(1) the
government's intent with respect to the forum and (2) the nature of the forumand its
conpatibility with the speech at issue”. 260 F.3d at 346. As a prelimnary matter,
however, we note that there is sone dispute between the parties as to the precise nature
of the “foruni at issue in this case. As such, before applying the Chiu test, we nust
define the paraneters of the forum

1

The University's case is based on a general assertion that “the University canpus” is a
limted public forum The University suggests that to hold otherw se would render the

entire canpus “the equivalent of a public park”, insofar as any regul ati on of speech by
“students, teachers, or anyone el se” would be subject to strict scrutiny. Mor eover, the
University notes that it affirmatively prohibits speech by *off-canpus persons or

organi zations”-i.e., anyone who is not a student, faculty nmenber, or staff nenber-and

contends that the district court's order, if upheld, would undermne its ability to do so.
The University's argunments do not reflect an appreciation of the distinction between
l[imted and designated public foruns as they exist within the university property.

[6] The distinction between linited and designated public forums is not a sinple

“al |l -or-nothing” proposition. The Suprene Court's forum anal ysis jurisprudence does not
require us to choose between the polar extrenes of treating an entire university canpus as
a forumdesignated for all types of speech by all speakers, or, alternatively, as a
[imted forumwhere any reasonabl e restriction on speech nust be upheld. EN8 Instead, as
the Suprene Court indicated in Arkansas Educational Television Comm v. Forbes, a given
forum nmay be designated for one class of speaker or speech, and still “limted” with
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respect to others. FNO See 523 U.S. 666, 677-81, 118 S.Ct. 1633, 140 L.Ed.2d 875 (1998)
(“I'f the governnent excludes a speaker who falls *767 within the class to which a
designated public forumis made generally available, its action is subject to strict
scrutiny.”).

FEN8. More generally, we note that a central function of the |imted/designated
di chotony has been to permit courts to strike a balance between “the necessit[y] of

confining a forumto the limted ... purposes for which it was created” and the
requi renent that the state, once it has opened a forum “respect the |awf ul
boundaries it has itself set”. Rosenberger. 515 U.S. at 829, 115 S.Ct. 2510

(citing Cornelius v. NAACP Legal Defense and Educational Fund, Inc.., 473 U.S. 788,
804-06. 105 S. . 3439, 87 L.Ed.2d 567 (1985)); see also Perry Education Assn.. 460
US. at 46-48, 103 S.Ct. 948. Such a bal anci ng woul d be largely inpossible were
the designated/limted dichotony to be treated as a sinple binary choice to be nade
at a facility-wi de (here, canpus-w de) |evel.

EN9. This court has drawn simlar distinctions in its own case |aw In Chiu, for
exanpl e, we noted that “when school district authorities elect to open public schoo
facilities after school hours for public neetings during which public issues will be

di scussed in a nanner simlar to a limted-topic school board neeting, the district
of ficials have designated a public forumfor the imted tine and topic of the
neeting”. See Chiu, 260 F.3d at 348 (enphasis added).

As such, the University's concern that an adverse hol di ng nmust necessarily throw open the
gates of public universities to any type of speech by any speaker is unfounded. W are
not called upon in this case to decide whether the University of Texas at Austin has
opened its entire canpus to unfettered expression by the general public. I nst ead, our
task is sinply to determ ne whether outdoor open areas of the University's campus,

accessi ble to students generally, have been designated as a forum for student expression
We now proceed with that inquiry.

2

[7] W turn, then, to the first element of the Chiu test: the governnment's intent with
respect to the forum CGovernment intent represents “the critical starting point” of
forum anal ysis, as “the governnent creates a designated public forum‘only by
intentionally opening a nontraditional forumfor public discourse’ ". Chiu, 260 F.3d at
347 (quoting Cornelius, 473 U S. at 805, 105 S. Ct. 3439).

The University contends that, by enforcing a “pervasive and conprehensive ... system of
speech regul ations, it has denmonstrated an intent to establish its canpus as a limted
public forum The general thrust of these regulations is sunmarized in § 6.1 of the
Regents Rul es, which provides that:
The property, buildings, or facilities owned or controlled by the U T. System or
conponent institutions are not open for assenbly, speech, or other activities as are the
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public streets, sidewal ks, and parKks. The responsibility of the Board of Regents to
operate and maintain an effective and efficient systemof institutions of higher
education requires that the tine, place, and manner of assenbly, speech, and other
activities on the grounds and in the buildings and facilities of the U T. System or
conponent institutions be regul at ed.

[8] The Institutional Rules inplenment the general directives of the Regents Rules on the
Austin campus. Chapter 13 of the Institutional Rules, entitled “Speech, Expression, and
Assenbl y”, begi ns by guaranteeing the expressive rights of students, faculty, and staff.
Subchapt er 13-100 provides the foll ow ng “CGoverning Principles”:

a. The freedons of speech, expression, and assenbly are fundamental rights of all

persons and are central to the mission of the University. Students, faculty, and staff

have the right to assenble, to speak, and to attenpt to attract the attention of others,
and corresponding rights to hear the speech of others when they choose to listen, and to

i gnore the speech of others when they choose not to listen

b. Students, faculty and staff are free to express their views, individually or in

organi zed groups, orally or in witing or by other synbols, on any topic, in all parts

of the canpus, subject only to rules necessary to preserve the equal rights of others
and the other functions of the University ....

The Institutional Rules “preserve ... the other functions of the University” primarily by
designating appropriate |locations, tinmes and/or procedures for the use of, inter alia,
signs, banners, kiosks, tables, “exhibits”, and anplified sound. They are, as Regents

Rul e 6.1 suggests, generally the sort of “tine, place, and manner” regul ati ons that m ght
be enforced in any public*768 forumdesignated, traditional, or otherw se. ENLO

FN10. In traditional public foruns, “[t]he state may ... enforce regulations of the
time, place, and manner of expression which are content-neutral, are narrowy
tailored to serve a significant governnent interest, and | eave open anple
alternative channels of communication.” See, e.g., Chiu, 260 F.3d at 345 n. 9
(quoting Perry Education Assn., 460 U S. at 45, 103 S. Ct. 948).

In contrast to its relatively conprehensive regulation of the time, place, and nanner of
speech, the University inposes only mininmal restrictions on the substance of speech
Section 13-101(c) of the Institutional Rules provides that “[e]xcept as expressly

aut hori zed by subchapter 13-200, the University shall not discrimnate on the basis of the

political, religious, philosophical, ideological, or acadeni c viewpoint expressed by any
person”. Not abl y, subchapter 13-200 prohibits only obscenity, defanmation, harassment,
conmercial solicitation, and incitenents to violate the law, all of which reflect
distinctions as to content, rather than viewpoint. Mor eover, Section 13-305(b) provides

that “even [the] rules [set forth in Chapter 13] are subject to the constitutional right
of free speech” and as such, “nust be viewpoint neutral”

Thus, the University's Institutional Rules mandate that any substantive restrictions on
student speech-at |east in open, outdoor portions of the campus-nust be both (1) viewpoint
neutral and (2) content neutral, unless one of a small nunber of expressly delineated
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exceptions applies. EN11 Put another way, although the University's restrictions on the
time, place, and manner of speech are indeed “conprehensive”, it has nonethel ess
affirmatively and expressly guaranteed its students, faculty, and staff virtually all of
the rights that the Constitution provides speakers in traditional public spaces.

EN11. As further evidence of its intent to establish alimted forum the University
points to provisions within the Regents Rules that deny the above-descri bed
protections to non-affiliated individuals and organi zations-i.e., the genera

publi c. We agree that the Regents Rules evince a clear intent on the part of the
University of Texas Systemto restrict the public's right to speak on its canpuses.
The Literature Policy, however, does not apply to the general public; it applies
solely to university-affiliated individuals and groups. As noted supra, the narrow
guestion before us is whether the University has sufficiently denonstrated an intent
tolimt speech by the affected class-i.e., students, faculty, and staff. The
exclusion of other classes is not relevant to that inquiry.

The University's regulations are not materially different-at |east, with regard to their
treatment of student speech EN12-fromthose that we reviewed in Hays County Guardian v.
Supple, 969 F.2d 111 (5th Cr.1992). In Hays County Guardian, we considered an earlier
version of the Regents Rules, which, nuch |ike the current Institutional Rules, guaranteed
students the right to “assenble and engage in free speech” subject to “reasonable

nondi scrimnatory regulations as to tinme, place, and nmanner of such activities”. 1d. at
117. W observed that the Regents Rules “support the conclusion that the University

i ntended the canpus to serve as a public forumfor its students” and held that the canpus

was a “limted public forum designated for the speech of students”. EN13

EN12. The version of the Regents Rules we considered in Hays County Guardi an
extended the right to speak on canpus to “[a]lny group or person, whether or not a
student or enpl oyee”. See 969 F.2d at 117.

EN13. The University contends that the district court erred in relying on Hays
County Guardi an, observing that the case “predated the recent clarification” of the
di stinction between designated and limted foruns. The argunment is without nerit.
Al t hough the designated versus limted distinction has been clarified to an extent
in recent years, the court in Hays County Guardian reached precisely the sanme result
it would reach today-i.e., that regul ati ons of student speech on canpus were subject
to strict scrutiny-based on essentially the same substantive anal ysis.

*769 The Institutional Rules, like the regulations in Hays County Guardian, clearly evince
an intent to nmaintain the Austin canpus as a designated forum for student expression
subject only to tinme, place, and manner regul ations and a small nunber of enunerated
content-based restrictions. In short, the University has given its students too broad a
guar antee of expressive freedomnowto claimit intended its campus to function as a
limted public forum
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We turn then, briefly, to the second elenent of the Chiu test: the compatibility of the

speech being conducted with the forum created. This element requires far | ess extensive
anal ysis than the intent prong, as a university canmpus is clearly “an appropriate place
for conmuni cation of views on issues of political and social significance”. See Chiu

260 F.3d at 349 (quoting Estiverne v. Louisiana State Bar Assn., 863 F.2d 371, 378-79 (5th
Cir.1989)).

The only plausible argument to the contrary is the University's contention that the
Literature Policy's prohibition of anonynous |eafleting functions as a nmechani sm for

excl udi ng non-university-affiliated | eafleters, thus preserving the campus for student

use. This argunent has some intuitive merit, but is properly considered infra as an
argunent that the Literature Policy serves a significant state interest, and thus survives
strict scrutiny, rather than as an argunment for avoiding strict scrutiny altogether

In sum we hold that the University, through its own policies, has designated the outdoor
open areas of its canpus generally accessible to students-such as plazas and si dewal ks- as
public foruns for student speech. As such, the Literature Policy's prohibition of
anonynous |l eafleting in such areas is subject to strict scrutiny.

9] [10] In order to survive First Anendment strict scrutiny, a content neutra
restriction on speech nust be narrowWy tailored to a significant state interest and nust
| eave open anple alternative channels of comunication. EN14 See, e.g., Perry Education
Assn.. 460 U S. at 45, 103 S.Ct. 948. The University contends that the basic function of
the Literature Policy is to allow University officials to identify the source of a given
pi ece of literature and thereby prevent non-affiliated persons or groups fromdistributing
literature on campus. As such, the University argues, the Literature Policy serves a
significant state interest by preserving the campus for speech by students, faculty, and
staff.

FN14. JFA contends that the district court erred in classifying the Literature
Policy as a content neutral restriction on speech. I nst ead, JFA asserts, the
policy is a content-based restriction, insofar as it requires personal or group
identification on the literature itself, and therefore nust be (1) narrowy tailored
to a “conpelling governnent interest” and (2) the least restrictive alternative
avai l able to the governnent. See, e.g., United States v. Playboy Entertai nnment
Goup, Inc., 529 U.S. 803, 813, 120 S . C. 1878, 146 L.Ed.2d 865 (2000). Because
the Literature Policy fails to satisfy either fornmulation of strict scrutiny, we

wi || assune, arguendo, that the Literature Policy is content neutral and that the

| ess demandi ng test appli es.

JFA contends that the University's forum preservation rationale is largely pretextual
It argues that the Literature Policy is underinclusive for the purpose of preventing
on- canmpus speech by non-affiliated persons. JFA observes that, although the Regents
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Rul es prohibit non-affiliated persons fromusing the *770 University canmpus for speech of
any type, the University's attenpts to preserve the forumfor students by prohibiting
anonynmous speech extend only to the distribution of literature. O her forns of anonynous
speech, such as signs and oratory, are permtted.

The space available for distribution of literature by students is reduced to the same
extent where a non-affiliated person comunicates via anonynous picketing, as opposed to
anonynous | eafl eting. Because the University prohibits the latter while permtting the
former-and presents no conpelling argunment as to why the two ought to be distinguished for
pur poses of “forum preservation”-we agree that the credibility of its rationale is

di m ni shed. See City of ladue v. Glleo, 512 U.S 43, 52, 114 S.Ct. 2038, 129 L.Ed.2d 36

(1994). ENI15

FN15. The credibility of the University's rationale is further eroded by the
Literature Policy's ineffectiveness at acconplishing even the narrow objective that
the University has elected to pursue-i.e., preserving the canmpus forum by

prohi biting anonynmous | eafleting by non-affiliated persons. The University
concedes that the main practical effect of the Literature Policy is to permt
officials to collect anonynous | eaflets “that have been detached fromtheir speaker”
and are “floating around the canpus”.

Renovi ng abandoned literature after it has been distributed does little to free up
space for legitimate distribution by students. I ndeed, it woul d appear that a nore
pl ausi bl e explanation for the Literature Policy is the University's interest in the
prevention and renmoval of litter-a justification the University advanced before the
district court but abandoned on appeal

Nonet hel ess, we are persuaded that, as a general principle, the governnent does have a
significant interest in preserving the canpuses of public colleges and universities for

t he use of students. As such, we will assune that the narrow purpose actually served by
the Literature Policy-i.e., preserving outdoor areas of the canpus specifically for

| eafl eti ng by students-likew se represents a significant state interest.

In addition, it is clear that the Literature Policy | eaves open “anple alternative
channel s of communication” for students. See Perry Education Assn.. 460 U S. at 45, 103
S.Ct. 948. As JFA acknow edges, numnerous fornms of anonymous speech-including oratory,
public displays, and signs-remain available for students who wish to enploy them

[11] The crux of our analysis is the “narrow tailoring” requirenent. A regulation is
narromy tailored when it “does not burden substantially nore speech than is necessary to
further the governnent's legitinmate interest”. Hays County QGuardian, 969 F.2d at 118
(quoting Ward v. Rock Against Racism 491 U S. 781, 799, 109 S. &t. 2746, 105 L.Ed.2d 661
(1989)). Even a legitinate interest cannot justify a restriction if the latter
acconplishes its goal at “an inordinate cost to speech”. |d.

The University contends that the Literature Policy is narrowy tailored because “the
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canpus forumis defined by who can speak”, and thus, a speaker's identity “is the
necessary adm ssion pass to use this forumat all”. This argunent nisses the finer point
at issue. It is undoubtedly true that the Literature Policy represents one nethod of
identifying a given speaker. The “narrow tailoring” inquiry, however, asks whether that
particul ar met hod burdens substantially nore speech than is necessary. In short, the

rel evant question today is not whether the university may require an “adm ssion pass” to

| eafl et on canpus, but whether that “pass” need be printed on every |leaflet that a student
*771 distributes and reveal his identity to everyone.

We hold, as we nust, that the Literature Policy is not narrowy tailored to the state's
interest in “forum preservation”. The essence of the University's “forum preservation”
rationale is the need of certain University officials to know whether a given leafleter is
or is not affiliated with the University, such that, if he is not, he (and his |eaflets)

can be renpved. By contrast, the Literature Policy requires that the speaker identify
hi nsel f, not just to certain University officials, but to every person who receives the
literature being distributed. As the district court observed:
There are far nore direct nmeans through which the University can prevent non-students
fromleafleting on the UT Canpus, which would be far | ess burdensone on speech .... In
order to enforce its policy, the University could direct its staff to ask suspected
non- st udents engaging in leafleting to show a University identification card. If the

distributor of the leaflet is a non-student, then the University could ask that

i ndi vidual to | eave canpus
Al t hough the procedure outlined by the district court mght require a student distributing
leaflets to identify hinmself to a University official, it would burden substantially |ess
speech than the Literature Policy's requirenment that every |eaflet handed out identify the
st udent .

We recogni ze that any alternative policy ained at preserving the canmpus for student use
will |ikew se involve sone | oss of speaker anonymty. Mor eover, alternative policies nay
yi el d new admi ni strative chall enges. The University contends, for exanple, that
requiring leafleters to show identification to University officials might (1) lead to
clains of selective enforcenment, and (2) increase the frequency of confrontations with

Uni versity police

We do not presurme to tell the University precisely how it should go about preventing

unaut hori zed use of its canpus. In response to the concerns rai sed above, however, we
make two general observations. First, the University is responsible for ensuring the
even- handed enforcement of all of its regulations relating to speech. To the extent that

a change in policy creates a perception of selective enforcenment, transparency and open
di al ogue woul d appear to be better renedi es than overbroad restrictions on expression

Second, as to concerns regarding increased confrontation with University police, the
University is perfectly capable of providing students with alternatives-that is, with sone
choice as to the neans of identification. In particular, we do not suggest that the

met hod of identification prescribed by the Literature Policy would be constitutionally

© 2005 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

410 F. 3d 760 Page 15
410 F.3d 760, 33 Media L. Rep. 1805, 198 Ed. Law Rep. 460
(Cte as: 410 F.3d 760)

inmpernmissible if alternate, less intrusive, neans were al so nade avail able to students.

By the University's own adnission, a mgjority of student organizations voluntarily
identify thenmselves on the literature they distribute. The minority who choose not to do
so m ght be given the choice of showing identification at the point of distribution, or
alternatively, advising a single designated officer beforehand that a distribution wll
occur at a given time and place, thereby elinmnating the need to interrupt the act of
distribution itself. Regardl ess of the precise nethod or nethods enpl oyed, however, the
University must offer student |leafleters some choice as to the nmeans of identification

t hat does not invol ve disclosing nane or organi zational affiliation to all who receive the
nessage.

In sum we reiterate that, where the government designates a forumfor use by a given
cl ass of speaker, it is nearly inevitable*772 that those who wi sh to make use of the
forumw |l be required to sacrifice some nmeasure of anonymty. The Literature Policy's
requi renent that speakers identify thenselves to every person who receives their nessage,
however, sacrifices far nore anonynmity than is necessary to effectively preserve the

canpus forumfor its intended beneficiaries. As such, the Literature Policy is not
narromy tailored to a significant governnent interest, and thus, is invalid under the
First Anmendment. Accordingly, the judgnent of the district court is affirmed in this
respect.

IV

[12] Finally, having concluded our First Amendnment analysis, we turn to the remedy
ordered by the district court. Al t hough JFA asked the district court to declare the
Literature Policy unconstitutional on its face, the court enjoined enforcenment of the
policy only as it applied to JFA

Inits brief, JFA asks this court to alter the district court's ruling on the breadth of
its holding, direct the district court to declare the Literature Policy unconstitutiona

on its face, and order the Literature Policy permanently enjoined across the board.
Because JFA did not cross-appeal fromthe district court's judgment, however, we |ack
jurisdiction to expand the scope of the renmedy ordered. See Ayers v. United States. 750
F.2d 449, 457 (5th Gir.1985) ; United States v. Anmerican Rwy. Express Co.. 265 U.S. 425,
435, 44 S.Ct. 560. 68 L.Ed. 1087 (1924) (absent cross-appeal, “appellee may not attack the
decree with the view either to enlarging his own rights thereunder or of |essening the
rights of his adversary”).

Nonet hel ess, we express two basic concerns as to the district court's renedy. First, it
is apparent that a facial challenge to the Literature Policy was appropriate and was made
in this case. EN16 Nowhere in the court's order or in the magi strate judge's rather
extensi ve report, however, is the rationale set forth for rejecting JFA s facial

chal | enge. Qur review of the record has discerned no material differences between the
Literature Policy's inpact on JFA and its inpact on other students or student
or gani zati ons. We therefore see no clear reason why an “as applied” invalidation was
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ordered in this case.

EN16. See Board of Airport Conmissioners v. Jews for Jesus., Inc., 482 U.S. 569, 574,
107 S. . 2568, 96 L.Ed.2d 500 (1987) ("an individual whose own speech or conduct
may be prohibited is permtted to challenge a statute on its face because it also
threatens others not before the court”); see also Watchtower Bible & Tract Society
of New York, Inc. v. Village of Stratton, 536 U.S 150, 167 n. 14, 122 S. C. 2080,
153 L. Ed.2d 205 (2002) (“We may, therefore, consider the inpact of this ordi nance on
the free speech rights of individuals who are deterred from speaki ng because the
regi stration provision would require themto forgo their right to speak
anonymously.”).

Equal Iy unclear is how the University mght cease enforcenent of the Literature Policy
against JFA in particular w thout abandoning the policy altogether. How, for exanple, is
a University official to respond if he encounters a person distributing literature that
does not identify its source? It woul d appear that, in all such cases, the officia
woul d have to assune that the distributor is a nenmber of JFA, acting in accordance with
the district court's order. As such, it seems that an injunction barring enforcenent of
the Literature Policy “as applied” to JFA would operate as a de facto facial invalidation

Gven this rather strange result, we think it prudent to renmand the case to the district
court. The court may wi sh to reconsider JFA s injunction request.

*773 V

For the reasons set forth above, we AFFIRM the hol ding and judgnent of the district court
that the Literature Policy violates the First Amendnment, but REMAND to the allow the
district court, at its option, to alter its injunction to bar the University's Literature
Pol i cy across the board.

AFFI RVED and REMANDED.

C. A 5 (Tex.), 2005.
Justice For Al v. Faul kner
410 F.3d 760, 33 Media L. Rep. 1805, 198 Ed. Law Rep. 460
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